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UNITED STATES DISTRICT COURT 
* SOUTHERN DISTRICT OF NEW YORK 


aware weerwrereewewrereerwre@me @wrrws -—- = 


RALPH METZGER, JR., ADELE METZGER 
and RALPH METZGER III, an infant 
under 14, by his parent, Ralph 


e Metzger, Jr., 

: 70 CIV. 5629 (R.O.) 
Plaintiffs, 
-against- DOCKET ENTRIES 

e THE ITALIAN LINE 

Defendant. 

ARNE Ftp reat as er ee ee xX 

* 

Date Proceedings 

Dec. 22, 1970 Filed compleint & issued summons 

Feb. 11, 1971 Filed summons with marshal's ret. 

® Served The Italian Line by L. 
Reda on 1-20-71 

Feb. 22, 1971 Filed Interrogatories addressed 
to Plaintiff 

Feb. 22, 1971 Filed Answer to Complaint 

Feb. 22, 1971 Filed Notice of taking Deposition 

s May 8, 1973 Filed Pitffs. answers to defts. 
Interrogatories. 

Jan. 22, 1974 Mailed notice of reassignment 

Oct. 22, 1974 Filed deft's affdvt. & notice of 
motion for Summary Judgment -Ret. 
11-1-74. 

2 Oct. 22, 1974 Filed deposition of Ralph Metzger, 
et al. Mailed notices. 

Oct. 22, 1974 Filed deft's 9 (g) statement. 

Oct. 22, 1974 Filed deft's memorandum of law in 
support of motion for summary 
judgment. 

} Nov. 13, 1974 Filed pltffs' affdvt. in opposi- 
tion to deft‘s motion for summary 
judgment. 

Nov. 13, 1974 Filed pltffs' 9 (g) statement in 
opposition to motion for summary 

| judgment. 

& Nov. 13, 1974 Filed pltffs' memorandum of law in 
opposition to motion for summary 
judgment. 

la 


&3 


Docket Entries 


Date Proceedings 


Nov. 


Jan. 


Jan. 


Feb. 


Apr. 


Apr. 


Apr. 


eT; 


24, 


30, 


el, 


10, 


10, 


10, 


1974 


1975 


1975 


1975 


1975 


1975 


1975 


Filed deft's supplemental reply 
affdvt. 

Filed Opinion #41798. Ordered 
Defts. motion for summary judg- 
ment in its favor is granted. 

So Ordered Owend. (mailed notice) 

Filed Judgment in favor of deft. 
against pltffs. dismissing action. 
Clerk 

Filed pltffs' notice of appeal from 
order granting summary judgment. 
Mailed copies to Kirlin, Campbell 
& Keating. 

Filed letter of Kirlin, Campbell & 
Keating to Judge Owendated 1-7-75 
re Notary's signature. 

Filed letter dated Dec. 4-74 of 
Kirlin to Judge Owenre Notary's 
signature. 

Filed letter dated Nov. 8-74 to Owen, 
J. from Kirlin re: notary. 
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UNITED STATES DISTRICT COURT 
si adecanit DISTRICT OF NEW YORK 


RALPH METZGER, JR., ADELE METZGER and 

RALPH METZGER, III, an infant under 

the age of 14, by his parent, Ralph 70 CIV. “526 
Metzger, Jr., : 


COMPLA1 
Plaintiffs 
PLAINTIFFS DE- 
-against- : MAND TRIAL BY 
JURY 
THE ITALIAN LINE, 
Defendant. 


Plaintiffs, by their attorney, Herbert Kaplow, 
complaining of the defendant herein, for their complaint 
respectfully allege: 


AS AND FOR A FIRST CAUSE OF ACTION ON BEHALF 
____OF THE PLAINTIFF, RALPH METZGER, JR. 


1. That the plainti:fs were at all times herein- 
after mentioned and still are citizens of the State of New 
Jersey and reside at 17 Vincent Drive, Clifton, New Jersey. 

2. That the plaintiff, RALPH METZGER, JR. and the 
plaintiff, ADELE METZGER, are husband and wife and are the 
parents of RALPH METZGER, III. 

3. That the defendant was and still is a foreign 
business entity organized and existing under and by virtue 
of the laws of the sovereign nation of Italy. 

4, That at all times hereinafter mentioned, the 
defendant owned a vessel known as the S. S. LEONARDO DA 
VINCI. 
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5. That at all times hereinafter mentioned, the 
defendant operated a vessel known as the S.S. LEONARDO DA 
VINCI. 

6. That at all times hereinafter mentioned, the 
defendant controlled a vessel known as the S. S. LEONARDO 
DA VINCL. 

7. Upon information and belief, at all times 
hereinafter mentioned, the defendant, by its agents, ser- 
vants and/or employees, managed, operated and controlled 
the aforesaid vessel. 

8. Upon information and belief, at all times 
hereinafter mentioned, the defendant equipped, manned and 
provisioned the aforesaid vessel. 

9. Upon information and belief, that on and dur- 
ing all the times hereinafter mentioned, the defendant re- 
served unto itself the supervision, direction and control 


of the officers and members of the crew of the aforesaid 


vessel. 

10. That this Honorable Court has jurisdiction 
of the subject matter of this action by reason of the 
fact that it is predicated upon a diversity of citizen- 
ship and upon a maritime tort and is an action for an 


amount in excess of $10,000., exclusive of interest and 
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costs. That the defendant's principal place of business 
is not within the State of New York. 

11. That at all times hereinafter mentioned, the 
plaintiff was a passenger and had duly paid for accommoda- 
tions aboard the S.S. LEONARDO DA V.NCI, and the considera- 
tion therefor had been received by the defendant. 

12. That on or about December 30, 1969 while the 
vessel was at the port of Montego Bay, Jamaica, the plain- 
tiff was injured in a multiple vehicle automobile accident 
while on a shore excursion associated with and connected 
with the vessel. 

13. That the said occurrence and the injuries 
resulting to the plaintiff were caused solely by reason of 
the negligence of the defendant without any negligence on 
the part of plaintiff contributing thereto. 

14. That the defendant was negligent in failing 
to have adequate and proper supervision at the port of Mon- 
tego Bay, Jamaica at the time of plaintiff's accident; in 
failing to have competent employees prior to disembarkation 
by passengers; in failing to have competent employees during 
disembarkation by passengers for shoreside excursions and 
permitting passengers to disembark into hazardous, unknown 


and dangerous conditions, all of which were or should have 
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Complaint 
been known to the defendant; in failing to provide the 
usual, customary and adequate warnings concerning the 
known dangers in tourist ports in connection with shore 
excursions associated with and connected with the voyage 
of the vessel; in failing to provide the plaintiff with 
adequate information concerning the hazards to be encoun- 
tered ashore on shore-side excursions connected with the 
vessel; in failing to provide the plaintiff with a safe 
and seaworthy vessel; in failing to warn the passengers, 
including the plaintiff, of the aforesaid dangerous condi- 
tions and the defendant was otherwise negligent and the 
vessel unseaworthy. 

15. That by reason of the aforesaid occurrence, 
the plaintiff was severely and seriously injured, bruised 
and wounded; suffered, still suffers and upon information 
and belief, will continue to suffer great physical and men- 
tal pain and great bodily injuries and became sick, sore, 
lame and disabled and so remains, and upon information and 
belief, is permanently injured and is otherwise injured. 

16. That by reason of the premises, plaintiff was 
obliged to and did obtain medical aid, attention and medi- 
cines in an endeavor to cure or alleviate his injuries and 


he is still obliged to incur obligations for medical aid 
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Complaint 
and attention. 

17. That by reason of the premises, plaintiff 
has been incapacitated from attending to his usual dupies - 
or vocation, resulting in his suffering a loss of earnings 
thereby. 

18. That the doctrine of comparative negligence 
of the plaintiff applies to this action, although any neg- 
ligence on the part of the plaintiff is denied. 

19. That by reason of the premises, the plaintiff 
has been damaged in the sum of SEVENTY FIVE THOUSAND 
($75,000) DOLLARS. 


AS AND FOR A SECOND CAUSE OF ACTION ON 
BEHALF OF THE PLAINTIFF, ADELE METZGER 


20. The plaintiff, ADELE METZGER, repeats and re- 
alleges each and every allegation contained in paragraphs 
one through nineteen of this complaint. 

21. That by reason of the premises, plaintiff 
was severely and seriously injured, bruised and wounded; 
suffered, still suffers and, upon information and belief, 
will continue to suffer great physical and mental pain 
and great bodily injuries and became sick, sore, lame and 
disabled and so remains, and, upon informacion and belief, 


is permanently injuried and is otherwise injured. 


Ja 
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22, That by reason of the premises, plaintiff 
was obliged to and did obtain medical aid, attention and 


medicines in an endeavor to cure or alleviate her injur- 


{es and she is still obliged to incur obligations for 
medical aid and attention. 
23. That by reason of the premises, plaintiff 
has been incapacitated from attending ‘to her usual duties 
e or vocation, resulting in her suffering a loss of earnings 
thereby. 
24, That by reason of the foregoing, the plain- 
e tiff, ADELE METZGER, has been damaged in the sum of TWO 
HUNDRED FIFTY THOUSAND ($250,000) DOLLARS. 
AS AND FOR A THIRD CAUSE OF ACTION ON 
BEHALF OF THE PLAINTIFF, RALPH METZGER, 
& III BY RALPH METZGER, JR. 
25. The plaintiff, RALPH METZGER III repeats and 
realleges each and every allegation contained in paragraphs 
e one through nineteen of this complaint. 
26. That by reason of the premises, plaintiff was 
severely and seriously injured, bruised and wounded; suf- 
& fered, scill suffers and, upon aformation and belief, will 
continue to suffer great physical and mental pain and great 
bodily injuries snd became sick, sore, lame and disabled 


e and so remeins and, upon information and belief, is perma- 
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Complaint 
nently injured and is otherwise injured. 

27. That by reason of the premises, plaintiff 
was obliged to and did obtain medical aid, attention and 
medicines in an endeavor to cuwe or alleviate his injuries 
and he is still obliged to incur obligations for medical 
aid and attention. 

28. That by reason of the premises, plaintiff 
has been incapacitated from attending to hisusual duties 
or vocation, 

29. That by reason of the foregoing, the plain- 
tiff, RALPH METZGER III has been damaged in the sum of 
TWO HUNDRED THOUSAND ($200,000) DOLLARS. 


AS AND FOR A FOURTH CAUSE OF ACTION ON 
BEHALF OF THE PLAINTIFF, RALPH METZGER, JR. 


30. The plaintiff, RALPH METZGER JR. repeats 
and realleges each and every allegation contained in para- 
graphs one through nineteen of this complaint. 

31. That at all times hereinafter mentioned, the 
plaintiffs, RALPH METZGER JR. and ADELE METZGER were hus- 
band and wife and lived together and the said RALPH METZGER 
JR. supportec and maintained his wife, ADELE METZGER. 

32. That by reason of the defendant's negligence 
as aforesaid with the resultant injuries to the plaintiff, 
ADELE METZGER, the plaintiff, RALPH METZGER JR. did become 
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liable for and did necessarily pay for medical services, 

e aid and attendance and had expenses in connection there- 
with and that he continues to have such expenses and will 
have such expenses in the future. 

e 33. That by reason of the negligence of the de- 
fendant as aforesaid, the plaintiff, RALPH METZGER J was 
deprived of the services of his wife, ADELE METZGE, and 

€ suffered damage thereby. 

34. That all of the damages sustained and to be 
sustained by the plaintiff, RALPH METZGER JR. were and are 

e due to the fault of the defendant, its agents, servants 
and/or employees. 

35. That by reason ofthe foregoing, the plaintiff, 

& RALPH METZGER JR. has been damaged in the sum of FIFTY 
THOUSAND ($50,000) DOLLARS. 


AS AND FOR A FIFTH CAUSE OF ACTION ON 
BEHALF OF THE PLAINTIFF, RALPH METZGER JR. 


Se SEE ee 
36. The plaintiff, RALPH METZGER JR. repeats and 
realleges each and every allegation contained in paragraphs 
one through nineteen of this complaint 
37. That at all times hereinafter mentioned the 
plaintiffs RALPH METZGER JR. and RALPH METZGER III were 
father and son and lived together and the said RALPH METZGER 


JR. supported and maintained his son, RALPH METZGER III. 


10a 


= Ahinance bigherte d pemtaggie 0 soggetse site CONEItION CMP IT een care of Ghee Of 


nes concract « NOT TRANSFER AgLE 


(net gees Or Same’ Mi —— 
le FT TT ee re A 


Complaint 


38. That by reason of the defendant's negligence 
as aforesaid with the resultant injuries to the plaintiff, 
RALPH METZGER III, the plaintiff, RALPH METZGER JR. did 
become liable for and did necessarily pay for medical ser- 
vices, aid and attendance and have expenses in connection 
therewith and that he continues to have such expenses and 
will have such expenses in the future. 

39. That by reason of the negligence of the de- 
fendant as aforesaid, the plaintiff, RALPH METZGER JR. was 
deprived of the services of his son, RALPH METZGER III and 
suffered damage thereby. 

4O, That all of the damages sustained and to be 
sustained by the plaintiff RALPH METZGER JR. were and are 
due to the fault of the defendant, its agents, servants 
and/or employees. 

41, That by reason of the foregoing, the plain- 
tiff, RALPH METZGER JR. has been damaged in the sum of 
FIFTY THOUSAND ($50,000) DOLLARS. 

WHEREFORE, the plaintiff, RALPH METZGER JR. de- 
mands judgment in the sum of SEVENTY FIVE THOUSAND ($75,000) 
DOLLARS, together with the costs and disbursements of this 
action; the plaintiff, ADELE METZGER demands judgment in 
the sum of TWO HUNDRED FIF1 © THOUSAND ($250,000) DOLLARS, 


together with the costs and disbursements of this action; 
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the plaintiff, RALPH METZGER IIl demands judgment in the 
sum of TWO HUNDRED THOUSAND ($200,000) DOLLARS, together 
with the costs and disbursements of this action; the plain- 
tiff, RALPH METZGER JR. demands judgment in the sum of 
FIFTY THOUSAND ($50,000) DOLLARS, together with the costs 
and disbursements of this action and the plaintiff, RALPH 
METZGER JR. demands judgment in the sum of FIFTY THOUSAND 
($50,000) DOLLARS, together with the costs and disburse- 
ments of this action. 
HERBFRT J. KAPLOW 
Attorney for Plaintiffs 
Office and P.O. Address 
170 Broadway 


New York, New York 10038 
962-4736 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Se a NRO SF Ty Ae, Pgs i neal is ade RT X 
RALPH METZGER, JR., ADELE METZGER 
and RALPH METZGER III, an infant 
under 14,by his parent, Ralph 
Metzger, Jr., 
ANSWER 
Plaintiffs 
-against- 70 CIV. 5629 
THE ITALIAN LINE ; 
Defendant. 
er ge ee ee eee ae X 


Defendant, ITALIAN LINE, also known as "ITALIA"- 
SOCIETA PER AZIONI DI NAVIGAZIONE-GENOA, sued herein as 
THE ITALIAN LINE, answering the complaint by its attor- 
neys, Kirlin, Campbell & Keating alleges upon informa - 
tion and belief as follows: 

AS TO THE FIRST CAUSE OF ACTION 

1. It denies that it has any knowledge or in- 
formation thereof, sufficient to form a belief, as to each 
and every allegation contained in paragraphs numbered 1 and 
2 of the complaint. 

2. It denies each and every allegation con- 
tained in parag~phs numbered 12, 13, 14, 15, 16, 27, 28, 
and 19 of the complaint. 

3. It denies each and every allegation contained 


in paragraph numbered 10 of the complaint except that it ad- 
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Answer 
mits there is an apparent diversity of citizenship in this 
action, that the action is for an amount in excess of 
$10,000. and that defendant's principal place of business 
is not within the State of New York. 

4. It denies each and every allegation contained 
in paragraphs numbered 11 of the complaint except that it 
admits that at some of the times mentioned in the complaint 
plaintiff was a passenger and had paid for accomodations on 
board the SS LEONARDO DA VINCI, which payment was received 
by defendant. 

AS TO THE SECOND CAUSE OF ACTION 

5. It repeats and realleges zach and every answer 
and denial to the allegations referred to in paragraph num- 
bered 20 of the complaint. 

6. It denies each and every allegation contained 


in paragraphs numbered 21, 22, 23, and 24 of the complaint. 


AS TO TH THIRD CAUSE OF ACTION 
7. It repeats and realleges each and every an- 
swer and denial to the allegations referred te in para- 
graph numvered 25 of the complaint. 3 
8. It denies each and every allegation contained 


in paragraphs numbered 26, 27, 28 and 29 of the complaint. 
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AS TO THE FOURTH CAUSE OF ACTION 

9. It repeats and realleges each and every an- 
swer and denial to the allegations referred to in para- 
graph numbered 30 of the complaint. 

10. It denies that it has any knowledge or in- 
formation thereof, sufficient to form a belief, a to each 
and every allegation contained in paragraph numbered 31 of 
the complaint. 

11. It denies each and every allegation con- 
tained in paragraphs numbered 32, 33, 34 and 35 of the com- 


plaint. 


AS TO THE FIFTH CAUSE O? ACTION 

12. It repeats and realleges each and every an- 
gwer and denial to the allegations referred to in para- 
graph numbered 36 of the complaint. 

13. It denies that it has any knowledge or in- 
formation thereof, sufficient to form a belief, as to each 
and every allegation contained in paragraph numbered 37 of 
the complaint. 

14. It denies each and every allegation con- 
tained in paragraphs numbered 38, 39, 40 and 41 of the com- 


plaint. 
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-Answer 


AS A FIRST DEFENSE 
15. The injuries and/or illnesses to the plain- 
tiff, if any, arose out of certain risks, dangers and haz- 
ards, ali of which were open, obvious and well-known to 
the plaintiff at and before the said injuries and/or i11- 
nesses were sustained and all of said risks, dangers and 


hazards had *een assumed by plaintiff. 


AS A SECOND DEFENSE 
16. If the plaintiff sustained any injuries 
and/or illnese2s as alleged in the complaint, said injur- 
ies and/or illnesses were caused in whole or in part by 
plaintiff's own negligence and were not caused or contribu- 


ted to in any manner by any negligence of this defendant. 


AS A THIRD DEFENSE 

17. The plaintiffs were on board the SS LEONARDO 
DA VINCI by reason of a ticket contract between themselves 
and the defendant, a copy of which is attached hereto and 
made a part ’<veof, which contains a provision numbered 
"73". 

18. By reeson of the foregoing, the plaintiffs 
may not recover against the defendant, and the complaint 


should be dismissed. 
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AS A FOURTH DEFENSE 

19. The plaintiffs were on board the SS LECNAR- 
DO DA VINCI by reason of a ticket contract between them- 
selves and the defendant, a copy of which is attached here- 
to and made a part hereof which contains a provision num- 
bered "17". 

20. By reason of the foregoing, the plaintiffs 
may not recover against the defendant, and the complaint 
should be dismissed. 

AS A FIFTH DEFENSE 

21. The plaintiffs were on board the SS LEONAR- 
DO DA VINCI by reason of a ticket contract between them- 
selves and the defendant, a copy of which is attached here- 
to and made a part hereof which contains a provision n'm- 
bered "19". 

22. By reason of the foregoing, the plaintiffs 
may not recover against the defendant, and the complaint 
should be dismissed. 

AS A- SIXTH DEFENSE 

283. The plaintiffs were on board the SS LEONAR- 
DO DA VINCI by reason of a ticket contract between them- 
selves and the defendant, a copy of which is attached here- 
to and made a part hereof which contains a provision num- 


bered "29", 
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24, By reason of the foregoing, the plaintiffs 
may not recover against the defendant, and the complaint 
should be dismissed. 
- AS A SEVENTH DEFENSE 
25. The plaintiffs were on board the SS LEONAR- 
DO DA VINCI by reason of a ticket contract between them- 
selves and the defendant, a cop; of which is attached here- 
to and made a part hereof which contains a provision num- 
oa bered "30". 
26. By reason of the foregoing, the plaintiffs 
may not recover against the defendant, and the complaint 
ra should be dismissed. 
AS AN EIGHTH DEFENSE 
27. The plaintiffs were on board the SS LEONAR- 
@ DO DA VINCI by reason of a ticket contract between them- 
selves and the defendant, a copy of which is attached here- 
to and made a part hereof which contains a provision num- 
& bered "32". 
28. By reason of the foregoing, the plaintiffs 
may not recover against the defendant, and the complaint 
© should be dismissed. 
AS A_NINTH DEFENSE 
29. The plaintiffs were on board the SS LEONAR- 


DO DA VINCL by reason of a ticket contract between them- 


Answer 


selves and the defendant, a copy of which is attached 
hereto and made a part hereof which contains a provision 
numbered "34". 

30. By reason of the foregoing, the plaintiffs 
may not recover against the defendant, and the complaint 
should be dismissed. 

AS A TENTH DEFENSE 

31. The plaintiffs were on board the SS LEONAR- 
DO DA VINCI by reason of a ticket contract between them- 
selves and the defendant, a copy of which is attached here- 
to and made a part hereof. 

32. By reason of the foregoing, the plaintiffs 
may not recover against the defendant, and the complaint 
should be dismissed. 

WHEREFORE, the defendant demands that the com- 
plaint be dismissed with costs to the defendant as against 
the plaintiffs and that the Court grant to the defendant 
such other, further and different relief as the justice of 
the cause may require. 

Dated: New York, New York 
February 19, 1971 
KIRLIN, CAMPBELL & KEATING 


By Thomas Coyne 
A Member of the Firm 


To: HERBERT J. KAPLOW, ESQ. Attorneys for Defendant 
Attorney for Plaintiffs Office & P.O. Address 
Office & P.O. Address 120 Broadway 
170 Broadway ; New York, N.Y. 10005 
New York, N.Y. 10038 (212) 732-5520 


19a 


Exhibit - TICKET CONTRACT - Attached to Answer 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEA YORK 


RALPH MSTZGER, JR., 


ADELE METZGER and t 70 CIVIL 5629 
RALPH METZGER III, an infant under 14, 
by his parent, Ralph Metzger, JP.5 t 


Plaintiffs, : INTERROGATORIES 
-against- Hy 
THE ITALIAN LINE, : 
Defendant. 


Janinwamenmaiel See eee | 


INTERROGATORIES ADDRESSED TO PLAINTIFFS TO BE 
ANSWERED I WRITING AND UNDER OATH, INDIVIDUALLY. 
DEFENDANT DEMANDS THAT THE ANSWERS TO THESE 
INTERROGATORIES INCLUDE ALL THE PERTINENT 
INFORMATION OBTAINED BY THE ATTORNU=YS FOR THS 
PLAINTIFPS THROUGH THEIR INTERVIEWS WITH WIT- 
NESSES AND THROUGH THEIR OTHER INVESTIGATIONS, 
IN ADDITION TO TH: INFORMATION WITHIN THE 
PLAINTIFFS' PERSONAL KHOWLDGE. 


FIRST: Set forth the eviden.iary facts upon which the 
plaintiffs base their claim for negligence. 
SECOND: (a) If the plaintisfs claim that any of the 


defendant's agents or employees were negligent, name or otherwise 


identify each such agent or employee and state in what respect 
each one named was negligent. (b) State how the negligence of 
each party named in surdivision (2) above contributed to the 
pleintiffs' injuries and/or illnesses. 

THIRD: Set forth the evidentiary facts upon which the 
plaintiffs base their claim that the vessel was unseaworthy. 

FOURTH: State each and every injury and/or illness sus- 
sained by the plaintiffs for which they claim this defendant is 
responsible, giving the name, location, extent and duration of 


each injury and state which, if any, is claimed to be permanent. 
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’ 
Interrogatories 
’ 

FIFTH: State how long on account of injuries and/or 
illnesses for which the plaintiffs claim this defendant is 
responsible, the plaintiffs were: (a) confined to the hospital: 
(b) confined to bed; (c) confined to their home; and (d) unable 
to work, stating the inclusive dates of each perica of time. 

SIXTH: (a) State the name and address of each hospital, 
if any, at which they received treatments for their alleged 
injuries and/or illnesses and; (b) indicate which treatuents 
were received as an inpatient and which as en outpatient; (c) 
if as inpatients, give the dates their treatments commenced, 
the date of each treatment and the dates they were discharged. 

SEVENTH: State whether the plaintiffs have been examined 
by any doctor whoa their lawyer has sent them to. If so, state 
the name and address of each doctor and the date and place of ~ 
examination. 

EIGHTH: (a) Give the names ami addresses, if any, of 
each physician or other persou whe cmamined, attended or treated 
plaintiffs as a result of the occurrence alleged in your complaint 
and (b) state the number of consultations or treatments, the date a 
of each, by whom each was made, and which of the treatments were 
at home, which were in a hospit.'. ead which were at the office 

| of a physician. 

| NINTH: If the plaintiffs have had any injuries, ilinesses, 
diseases or operations since the date of their injuries and/or 
dlilnesses claimed herein, state the nature of such, how they sus- 
tained the same, the names and eddresses of physicians, surgeons 
or other persons who have examined them or rendered services to 
them for said injuries, illnesses, diseases or operations and 
the names and addresses of the hospitals at which they received 
treatments, giving the date each was admitted, the date of each 
" treatment and the dates they were discharged. 
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Interrogatories 
TSNTH: If the plaintiffs have hed injuries, illnesses 


or operations within ten years pricr to the date of their injuries 
or illnesses claimed herein, state the nature of such, the names 
and addresses of physicians, surgeons oF other persons who have 
examined then or rendered services to them far said injuries, 
iilnesses, diseases or operations and the names and addresses 

| oe the hospitals et which they received treatments, giving the 
dates they were admitted, the cate of each treatment and the 
dates they were discharged. 

ELEVENTH: (a) State the amount of money plaintiffs clain 
to have expended for medica. attention end medicines on eccount 
of the injuries and/or illnesses for which they clain this defend- 
ant is responsible, and (b) state the extent plaintiffs have bece 
indebted for these items, if at all. 

TWELFTH: (a) State the amount of money the plaintiffs 
claim to have lost because of the injuries and/or illnesses for 
which tr elain this defendant is responsidle, which the plain- 
tiffs wa otherwise have earned, and specify the jceb or jobs 
and the ecployer or employers at which ac by wham it is claimd 
the plaintiffs would have been employed. (b) Set forth the 
‘xact period of time which wes used in computing shese lost 
earnings, the basis upon which this computation was cade, in- 
cluding the hourly rate of pay, weekly rate cf pay end days per 
week and the amount of cv srtine ineluded, if any, and the musber 
of txurs of overvine. 

THIRTEENTH: State whether the plaintiffs have returned 
to work since their alleged injuries and/or illnesses, if so: 

(a) Give the nemes and addresses of each of their employers; 
{d) the pertods of time they worked for each exployer; (c) 
the nature cf the work performed and; (a4) their weekly rate of 
base pey, and average weekly earnings in overtine. 
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Interrogatories 


Ae) 
POURTEENTH: Give the name and last known address or other ; 


wise identify any person whom the plaintiffs claim to have been 
a witness ic the accident or has any knowledge with respect to 
the matters alleged in the complaint. 

FIFTEENTH: (a) Give the name and last known address of 
each person from whom the plaintiffs or their attorney, oF any~ 
one acting on their behalf have obtained written and/or cral 
statements in regard to the matters alleged in the complaint. 

(b>) In each case, state by whom the statement was taken, where / 
and when it was taken, whether written or oral and the location 
of the written statements at the pres. 7t tine. 

SIXTEENTH: State whether the plaintif?s have been cun- 
victed of a crime. If so, state the date and court ef conviction 
and the nature and circumstances of the crimes for which they 
were convicted. 

SEVENTEZNTH: State whether or not the Pplainti??s have 
ben arrested. If so, state the time and place of the arrest, 
the person or agency executing the arrest and the neture and 
¢ ircumstances of the acts and/or omissions alleged to have been 
the basis for said arrest. 

EIGRTESNTH: State whether the plaintiffs filed federal 
and/or state income tax returns for five (5) years prior to 
their secident and the yeers subsequent thereto, up to the pres 
time. If so, state the date snd particular branch office at 
which each return was filed and the amount of income reported. 

NINUTUENIH: State whether the plaintiffs have ever sub- 
mitted a claim against, or instituted suit against any individual 
or corporation for personal injuries an-/or illnesses allegedly 
sustained by the plaintiffs at any tine. If so, state the dates 
of the injuries and/or illnesses, the names and adéresses of the 
doctors and/or hospitals from or at which the plaintiffs re- 
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Interrogatories 
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ceived treatments for said injuries ‘ahd ilinesses and the 

names of the individuals and/or corporati against whom the 
claim was submitted or the suit instityted), and the amount of 
money received as a result of such om 8 BPR. 

TWENTIETH: Describe in detail the plate and/or «roa 
where plaintiffs were injured and whether they were passengers 
or drivers of a vehicle as alleged in the complaint. 

TWENTY-FIRST: (a) Identity the vehicle by make, year, 
and registration number, in which plaintiffs were injured as 
alleged in the complaint. (b) Identity the vehicle by maxe, 
year, and registration mmber, with which the vehicle ida. “ied 
in part {a) was involved in an accident or collision. 

TWENTY-SECOND: If the plaintiffs were passengers in @ 
vehicle in which they claim they were injured, identify by name, 
address, and license and registration mmbers the owserss and 
drivers of the vehicle in which they claim they were injured. 

TWENTY-THIRD: Identify by neme, address, license and 
registration mmbers the drivers and owners of the vehicles in- 
volved in plaintiffs' alleged accident, other then the one in 
which they were passengers. 

TWENTY-FOURTH: Describe specifically the place, location, 
tine ard date where the accident occurred in which plaintiffs 
were injured 4s alleged in the complaint. 

TWENTY-FT“TH: (a) State whether plaintiffs hired, rented, 
leased, or otherwise engaged the veliicle and/or drivers of the 
same in which they claim they were injured. (b) If your answer 
to the foregoing is in the affirmative. state the tine, date, 
and place where such hiring, renting, leasing, or engagenent 
occurred. (c) State the name and address of the person from 
whom the said hiring, renting, leasing, or engagement of the 
vehicle in which they were imjured was accomplished. (d) State 
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Interrogatories 


the terms and conditions of the hiring, renting, leasing or 
engagement of the vehicle in which plaintiffs were injured. 
TWENTY-SIXTH: (a) Stete whether the motor vehicle ec~ 
cident in which plaintiffs elleged they were involved was investi- 
gated by and/or reported to the police. (b) If your answer 
to the foregoing is in the affirmative, identify the police 
officer(s) who made the investigation and/or report and the ad- 
dress of that officer(s)' station, precinct, department or 


barracks. 


Dated: New York, N. Y. 
Pevruery /7 > 1972 


KTALIN, CAMPBZLL & XZATING 
THCUAS COYNE 


By: 
A Member of ths Pirn 
Attorneys for Defendant 
Office and P. 0. Address 
120 Broadway 
New York, ¥. Y. 10005 
(212) 732-5520 


TO: HERBERT J. KAPLOW, OSG. 
Attorney for Plaintirfs 
Office and ?. QO. Address 
170 Broadway 

New Yor’, N. Y. 10038 
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_UNITED STATES DISTRICT .9URT 7 
SOUTHERN DISTRICT OF NEW YORK 


RALPH METZGER, JR., ADELE METZGER 
and RALPH METZGER, III, an infant 
under 14, by his parent, Ralph : 70 Civ. 5629 ML 
Metzger, Jr., 

: ANSWERS TO 
Plaintiffs INTERROGATORIES 


-against- 
THE ITALIAN LINE, 


Defendant. 


Plaintiffs, answering Interrogatories propounded 


to them by the defendant, state upon information and be- 
lief as follows: 

1, 2, 3. The defendant was eavtzeaen through its 
master, crew and shcreside agents in that the Social Di- 
rector or Cruise Director, prior to arrival at each port 
of call, warned passengers of the dangers of each individ- 
ual port, but no word of warning was given with respect to 
Montego Bay and the taxi business at that port. The shoré- 
side agents, whose knowledge of the taxi business at Montego 
Bay is chargeabie to the defendant, were aware of the dis- 
tinction between licensed and unlicensed taxis but failed 
to advise plaintiffs of the distinction so that plaintiffs 
became subjected to unnecessary dangers, which were reason- 


ably foreseeable and reasonably preventable by the shore- 
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Answers to Interrogatories 


side agents of the defendant. All of the foregoing also 


rendered the vessel unseaworthy. 


The improper and inadequate medical treatment of 


the plaintiffs by all the ship's personnel and shoreside 


agents aggravated the injuries sustained by the plaintiffs. 


Plaintiffs will present detailed proof of defendant's neg- 


ligence and unseaworthiness at the trial. 


The vessel was unseaworthy since the master and 


crew were not competent and not equal to their calling. 


4, 


ADELE METZGER 

December 30, 1969 

Between Montego Bay and Ocho Rios, Jamaica, 
Wi ds 


Shock, Multiple bruises, fractured right leg 
(Fibula & Femur) 


all of the aforesaid injuries and/or effects 


and consequences are of a permanent and lasting nature ex- 


cept for superficial contusions and abrasions which have 


healed. Metal plate and pins inserted. 


RALPH METZGER, JR. 


December 30, 1969 
Between Montego Bay and Ocho Rios, Jamaica, 
ane 


Bruised and lacerated left knee requiring 
stitches; abrasions of right thigh and both 
legs, Laceration of right temple requiring 


stitches, Shock 
Hematoma of right thigh. 


Answers to Inte “roga‘ories 
All of the aforesai njuri2s and/or effects and 
consequences are of a permanent end ‘asting nature except 


for superficial contusions and abrasions which have healed. 


RALPH METZGER, III 


= December 30, 1969 
Between Montego Bay and Ocho Rios, Jamaica, Wide 


Bruises on both sides, laceration of right hand 
and forearm requiring stitches, laceration of 
left cheek and left eyebrow, requiring stitches, 
& laceration of scalp requiring stitches, lasera- 
tion of nose and chin requiring stitches. 
Urethral strictures (anterior and posterior) 


All of the aforesaid injuries and/or effect and 
w consequences are of a permanent and lasting nature except 
for superficial co:‘susions and abrasions which have healed. 
5. & o. ADELE METZGER 


e Vospitalized: St. James, Montego Bay, 
Jamaica 

December 30, 1969 - January 
5, 1970 


e Passaic General, Passaic, New 
Jersey 
January 6, 1970 - February 8, 
1970 


Confined to bed and home: Ten months 


RALPH METZGER, JR. 


Hospitalized: St. James, Montego Bay, 
Jamaica 
December 30, 1969 - January 
5, 1970 


Answers to Interrogatores 


C 4ned to Bed and Home: Until March 2, 
19,2 


Incapacitated from full employment: Until 
May 15, 1970 


RALPH METZGER, Jil 


Hospitalized: St. James, Montego Bay, Jamaica, 
December 30, 1969 - January 5, 
1970 


Passaic General, Passaic, New 
Jersey 

January 15, 1970 - January 22, 
1970 

February 10, 1970 - Fer: uary 
12, 1970 

May 27, 1970 - May 29, 1970 


Confined to Bed & Home: to January 26,1970 


Incapacitated from School: to Jan. 26, 1970 
Feb. 10 to Feb. 


13, 1970 
May 27 to May 29; 
1970 
No. 
ADELE METZGER 
Dr. Berry Dec. 30, 1969 Falmouth Hosp. 
Dr. Hastings 12/30/69-1/5/70 St. James Hosp. 
Dr. Charles V. ' 
Lewis 12/31/69-1/2/70 St. James Hosp. 
Dr. Marvin 
Rosenberg 142 Passaic Ave.,Passaic,N.J. 


Jan. 6, 1970 Removal of Cast Passaic Hosp. 
Jan. 7, 1970 Open Reducticn Passaic Hosp. 
Jan. 


13 Visits. 2s véisec’ Passaic Hosp. 
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Answers to Interrogatories 


Jan. 14, 1970 


15 
i 
17 
19 
21 Visits in...Passaic Hosp. 
23 
25 
27 
31 
Feb. 2 
A Visits in...Passaic Hosp. 
8 
Mar.12 Visit to Office 
12 X-Ray in Office 
Apr.13 Visit to Office 
13 X-Pay in Office 
May 4 Visit to Office 
July 6 Visit to Office 
X-Ray in Office 
Oct. 6 Visit to Office 
Feb. 2,1971 Visit to Office 
Apr. 29 Visit to Office 
X-Ray in Office 
Aug. 10 Visit to Office 


Dr. Jeanne Jagzgard 54 Steward Ave., 
Passaic, N.J. 
Jan. 7, 1970 Anasthesia Passaic Hosp. 


Dr. Ira Mensher 50 Plaza St. Brooklyn,N.Y. 
May 20, 1970 Visit to Office 


RALPH METZGER, JR. 

Dr. Berry Dec.30,1969 Falmouth Hosp. 

Dr. Hastings Dec.30,1969 St.James Hosp. 
to Jan.5,1970 


Dr. Peter J.DeBe1l 245 Lexington 
Ave. Passaic,N.J. 
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Answers to Interrogatories 


Jan. 6 1970 


9 
16 


23 


Feb.17 
May 7 


Visits to 


Visit to 
Visit to 


RALPH METZGER, Iil 


Dr. Berry 
Dr. Hastings 


Dr. Peter J. 
DeBell 
Jan. 2) 1970 
9 
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Feb. 17 
May 7 
May 28 


June 4 
Nov. 2 
June 24,1971 


Dr. Richard Fadil 


Jan.13,1970 
15 


Dec . 30,1969 


Dec .30,1969 to 
Jan.5, 1970 


245 Lexington 
Ave. 


Visits to 


Visit to 
Visit to 
Visit to and 
treatment at 


Visit tec 
Visit to 
Visit to 


124. Gregory Ave. 


Visit to 
Visit to and 
Treatment at 


Visit to 
Visit to and 
Treatment at 
Visit to 


Visits to 
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Office 


Office 
Office 


Falmouth 
Hosp. 


St.James 
Hosp. 


Passaic,N.J. 


Office 


office 
Office 


Passaic 
Hosp. 
Office 
Office 
Office 


Passaic, 
N.J. 
Office 


Passaic 
He sp. 
office 
Passaic 
Hosp. 
Office 


Office 


Dr. 


Dr. 


Dr. 


Dr. 


9. 


Answers to Interrogatories 


ties & Visits to Office 
Sept. 1 

Oct. 16 

Dec. 11 

Mar. 2,1971 

June 18,1971 

Nov. 12,1971 


Albert Graeter Apt.21-K,285 Aycrigg Ave., 
Passaic, New Jersey 

Jan. 19,1970 Anasthesia Passaic Hosp. 

Feb. 11,1970 Anasthesia Passaic Hosp. 

May 28,1970 Anasthesia Passaic Hosp. 


Hugh P. Robin- 7 Bramhall St. Portland,Maine 
son 

July 31, 1970 Visit to Office 

Ira W. Mensher 50 Plaza St. Brooklyn, N.Y. 
May 22, 1970 Visit to Office 
Samuel Baum 191 Passaic 

Ave., Passaic, N.J. 
June 9, 1970 Visit to Office 


ADELE METZGER 


Oct. 18, 1971 - Dr. Marvin Rosenberg, 142 

Passaic 

Ave. 

Passaic,N.J. 
Severe contusion hypochondrium caused by slip- 
ping in puddle on kitchen floor. 


May 23, 1971 - May 31, 1971 - Dr. Carl Raisin 
124 Gregory Ave., 
Passaic, 
Hysterectomy at Passaic General Hospital 


LPH METZGER, III 


RA 


Nov. 28, 1972 - Dr. Marvin Rosenberg, 142 


Passaic Ave., 
Passaic, N.J. 


3 
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Answers to Interrogatories 
Jammed thumb - Bech Israel Hospital, Passaic, 
N.J. 
Feb. 11, 1973 - Or. Hathaway 


Broken finger - Passaic General Hospital 


Feb. 15,1973 - Dr. Rosenberg 
Treatment of broken finger i, 


10. No prior injuries to same parts of body as 


injured in this accident. 


11. Adele Metzger 4,163.88 
Ralph Metzger, Jr. 363.42 
Ralph Metzger, IIl 2,704.79 

9230.09 


12. ADELE METZGER 
Loss of barnings: None 
Loss of Time: At least 1 year. 


RALPH METZGER, JR. 


Loss of Earnings: $73.06 per day ($18 ,996 


-__ 260) - $3680.39 
50 3 working 
days 


Loss of Pension: $1500te 
Total Loss 5270.55 


RALPH METZGER, ITIL 
Loss of Earnings: None 


Loss of Time: 25 days from School 


13. RALPH METZGER, JR. returned to his employ- 
ment with U.S. Government full time on May 15, 1970 in his 
former capacity. 

ADELE METZGER returned to her duties as a 


housewife on or about January 1, 1971. 


34a 


Answers to Interrogatories 


RALPH METZGER, III returned to school on 
or about January 26, 1970 for the first time. However, 
since he was again twice hospitalized from February 10 
to February 13, 1970 and from May 27 to May 29, 1970, he 
was also out of school at those times. 

14. The owners ar. operators of the vehicles in- 
volved in the accident may rave knowledge of the matters 
alleged in the complaint and the officers and crew of the 
vessel should have knowledge of the matters alleged in the 
complaint. 


15. a. None 
b. Not applicabie 


16. No. 
sy oe 
18. Yes. 
19. No. 


20. Main road at Harmony Hall near Duncans be- 
tween Montego Bay and Ocho Rios, Jamaica, West Indies 


between mile posts 69 and 70. 


21. a. Rambler Y-7990 Year unknown 
b. Volkswagon AV 374 Year unknown 
Morris BP 163 Year unknown 

Fargo Truck AS 453 Year unknown 
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Answers to Interrogatories 


22. Rambler Y-7990 
Owner Operator: Godwin Johnson 


Address: Mount Salem, Montego 
Bay or 2 St. Alban's 
Lane, Kingston 16 


23. Morris BP 163 
ner: C. Naime,Morris Hill, 


St. Thomas 
Operator: Kenneth Green, Yallahs, 
St. Thomas 


Volkswagon AV 374 

Owner & Operator Stanley Sinclair 

Address: 77 Main St., Ocho 
Rios, St. Ann 


Fargo Truck AS 453 
ner: Noel Oakley 


Operator: Felix Oakley 
Address: 5 Elspet Ave., 
Kingston 10 


The above information is based upon statements 
made by third parties but has not been verified by the 
plaintiffs. 


24. See Answers # 4, 5 and 20. 


25. Plaintiff hired the vehicle with its driver 


at dockside to perform taxi services. 


Answers to Interrogatories 


o6.. ws “Tee, 
b. Constabulary Office, Falmouth P.O. 
Corporal Bailey of Duncans 


Dated: New York, New York 


To: 


Yours, etc. 


HERBERT J. KAPLOW 
Attorney for Plaintiffs 
Office & P.O. Address 
170 Broadway 


Nee RE SS New York 


KIRLIN, CAMPBELL & KEATING, ESQS. 
Attorneys for Defendant 

Office & P.O. Address 

120 Broadway 

New York, New York 10005 
732-5520 
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Verification 


STATE OF NEW YORK : 
COUNTY OF NEW YORK: wei 
RALPH METZGER, JR. being duly sworn, deposes 
and says that deponent is one of the plaintiffs in the 
within action; that deponent has read the foregoing 
Answers to Interrogatories and knows the contents there- 
of; that the same is true to deponent's own knowledge, , 
except as to the matters therein stated to be alleged 


on information and belief, and that as to those matters 


deponent believes it to be true. 


Sworn to before me this 
7th day of May, 1973 S/__ Ralph Metzger, Jr. 
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Opinion and Order Appealed From 


UNITED STATES DISTRICT COURT 
Ae SOUTHERN DISTRICT OF NEW YORK 
gam? | Mi niet age rake! gpa tate” Mie ea oa Jel a ial X 


RALPH METZGER, JR., ADELE METZGER 
and RALPH METZGER, III, an infant 
under 14 by his parent, Ralph 


& Metzger, Jr., : 70 Civ. 5629 
Plaintiffs 
OPINION AND ORDER 
-against- 
my THE ITALIAN LINE, 


Defendant. 


e CWEN, District Judge. 
é Defendant Italian Line moves for an erder 
, pursuant to Rule 56 (b) Fed. R. Civ. P. granting summary 
ae e judgment dismissing the action. The moticn is granted. 


From the depositions cf the plaintiffs them- 
e selves it appears that on December 30, 1972, plaintiffs, 
a father, mother and their young Sun, were passengers 
* on the Lecnardo DaVinci, the defendant's cruiseship in 
e the Caribbean. The vessel put in Mcntego Bay, Jamaica, 
& scheduled port, and plaintiffs went ashore. Although 
the defendant cffered cptional supervised shore excursions 
e for its passengers, plaintiffs did not avail themselves 
| thereof, vreferring tc make their own arrangements for the 
day. Plaivtiffs found a Jamaican Tourist Board official 
@ and inguived as to a taxi to Cche Rios. He told them 


they could make their own arrangements for tne trip, since 
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many taxies on the street were available for hire. Mr. 
Metzger proceeded to make arrangements with one of the 
commercially unlicensed drivers standing nearby to drive 
them to Ocho Rios. While enroute, the taxi in which the 
Metzgers were riding was involved in a four-car accident 
near the town of Duncans. Ali the plaintiffs sustained 
injuries and were taken to the nearest hospital at Fe'- 
mouth ror treatment. At the Falmoutn Hospital plaintiffs 
were initially treated by one Dr. Berrv. Mrs. Metzger 
had a fractured rignt femur and it was feared the son 
had pessible injuries to his spleen. Dr. Berry wrote his 
diagnosis on the back cf a cargwhich he gave to Mr. Metzger 
who then returned te the ship to get the ship's chief doctor, 
Dr. Ncois. Dr. Nubis accompanied Mr. Metzger to the Fal- 
mouth Hospital where he conferred with Dr. Berry concern- 
ing the injuries. After the consultaticn Dr. Nobis in- 
formed Mr, Metzger and his family they would be better cff 
remaining in Jamaica since the medical facilities aboard 
tne ship would not be sdequate to deal with any possible 
complie&éticrsof the injuries Mrs. Metzger and her son had 
sustained. Mrs. Metzger and her son wer then driven by 


ambulance to St. James Hospital in Montego Bay. The 


Leonardo DaVinci continued on the cruise. Mr. Metzger 


Opinion and Order Appealed From 
stayed at the hospital where his wife and son were treated 


until they came home by air on January 5, 1970. 


Plaintiffs claim negligence on the part of the 
defendant in two respects. First, that defendant failed 
to warn them of known dangers ashore, and specifically 
the existence cf commercially unlicensed taxies and allege 
that that failure was the proximate cause cf the plaintiffs’ 
injurtes. Secondly, plaintiffs claim that defendant was 
negligent when Dr. Ncbis refused to accept plaintiffs back 


on board for the return trip to New York. 


Turning te the first claim, un the established 
facts the defendant is nt liaole for injuries sustained 
Dy a passenger on shore by reascn <f a negligent independ- 
ent contractor with wh.m the defendant has n_- relationship, 
and as to whom defendant had no awareness cf a risk and 
ccnsequently no duty to warn. See Feig v. American Air- 
lines, Inc., 167 F.Supp. 843 (D.D.C. 1958). In the latter 
regard I note that in Jamaica drivers of both license@ and 
unlicensed taxies are held to the same degree cf safety and 
competence oy the Ja. ican government and therefore there 
can be no question of notice to plaintiffs of different 


safety standards between commercially licensed and unli- 


censed vehicles, a claim that plaintiffs have urged. 


a \jJavit Of UY. HOwara Halenswelgs 
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The plaintiffs' second claim «f negligence, 
Dr. Nebis' refusal to take Mrs. Metzger and her son on 
pceard the vessel, because of the inadequecy of the ship's 
medical facilities to deal with possible complications, 
I likewise conclude has no merit. From Dr. Berry, Dr. 
Nobis learned of a possible abdominal problem as to the 
son. He has stated in his affidavit that he and anctner 
doctor on his staff on the vessel were general practiticn- 
ers, not qualified surgeons, and tne vessel was not equip- 
ped for abdominal surgery.* Indeed, had Dr. Nobis ac- 
cepted the plaintiffs aboard and abdominal complications 
thereafter ensued with which he was unable to deal, a 


claim cf negligence would surely have followed. ** 


*The plaintiffs have made much of the fact that Dr. N bis' 
title is "Chief Surgeon." The fact that he held this 
title is irrelevant here, since the ship was not equipped 
fer such complicated surgery, even had Dr. Nobis been 
trained to perform it. 


**Plaintiff's claim that they whculd have been received 
aboard because “there were numerous physicians aboard... 
as cruise passengers...’ is patently frivolous. 
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Furthermore, even if under the facts, Dr. Nobis 
was negligent in not accepting plaintiffs on board, a 
shipowner is liable only on a showing that it was negli- 
gent in its selection of a competent physician. The fact 
that a ship's doctor may err in his treatment does not 
prove his incompetence, or that the shipowner was negligent 
in hiring him. The Korea Maru, 254 F.397 (9th Cir. 1918); 
Churchill v. United Fruit Co., 294 F. 400 (1 Cir., 1923); 
Branch v. Compagnie Generale Transatlantique, 11 F. Supp. 
832 (S.D.N.Y. 1935)! O'Brien v. Cunard Steamship Cc., 
154 Mass. 2/72, 28 N.E. 266; The Great Northern, 251 F. 
826 (9th Cir. 1978); Laubheim v. De K.N.S. Co., 107 N.Y. 
228, 13 N.E. 781 ‘1887); Amdur v. Zim Israel Navigation 
Company, 310 F. Supp. 1033 (S.D.N.Y. 1969). 


eee 


Defendant's motion for summary judgment in its 


e favor i. granted. 
SO ORDERED: 


Richard Owen 
January 21, 1975. nited States District Judge 


Judgment Appealed From 


-UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RALPH METZGER, JR., ADELE METZGER 
and RALPH METZGER, III, an infant : 
under 14 by his parent, Ralph 70 Civil 5629 (RO) 
Metzger, Jr. : 
JUDGMENT 
Plaintiffs, 
-against - 
THE ITALIAN LINE 


Defendant. 


Defendant having moved for summary judgment 
pursuant to Rule 56(b), of the Federal Rules of Civil 
Procedure, and the said motion having come on to be heard 
before the Honorable Richard Owen, United States District 
Judge, and the Court thereafter on January 24, 1975 hav- 
ing handed down its opinion and order granting the said 
motion, it is 

ORDERED, ADJUDGED and DECREED: That defendant 
THE ITALIAN LINE, have judgment against the plaintiffs 
RALPH METZGER, JR., ADELE METZGER and RALPH METZGER, Iil, 
an infant under 14 by his parent, RALPH METZGER, JR., dis- 


missing the action. 


Dated: New York, N.Y. 
January 30, 1975 


s/ Raymond F, Burghardt 


$e 


Clerk 


U. S. DISTRICT COURT 
FILED 
JAN 30 1975 
S$. D. of H. Y. 
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Notice of Appeal 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RALPH METZGER, JR., ADELE METZGER, 
and RALPH METZGER, III, an infant 
under 14 by his parent, Ralph Metzger,: 
Jr. 
Docket No. 
Piaintiffs, 70 Civil 5629 
: (RO) 
-against- 
THE ITALIAN LINE 


Defendant. 


Notice of Appeal 

Notice is hereby given that Ralph Metzger, Jdr., 
Adele Metzger and Ralph Metzger, III, plaintiffs above 
named, hereby appeal to the United States Court of Ap- 
peals for the Second Circuit from the order pursuant to 
Rule 56 (b) FRCP granting Summary Judgment dismissing the 
action entered in this action on the 24th day of January, 
1975 and said plaintiffs hereby appeal from the final 
judgment pursuant to the aforesaid order entered in this 
action on the 30th day of January, 1975 dismissing the 
action and from each and every portion of said order and 
said judgment. 


Dated, New York, New York 
February 18, 1975 


HERBERT J. KAPLOW 
Attorney for Plaintiffs 
170 Broadway 
New York, New York 10038 
962-4736 
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To: 


31% 4A SMe V AL ws wh avs sh*t tt 4N O Sie 


Notice of Appeal 


Clerk of the Court 
United States District Court 
Southern District of New York 


Kirlin, Campbell & Keating 
Attorneys for Defendant 
120 Broadway 

New York, New York 10005 


Clerk of the Court 
United States Court of Appeals 
Second Circuit 
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UNITED STATED S. °"xICT COURT 
SOURTHERN DISiR.°. OF NEW YORK | 


a el) See See So eat ae ee 4 
RALPH METZGER, JR., ADELE METZGER 
and RALPH METZGER III, an infant 
under 14, by his parent, Ralph : 
Metzger, Jr., NOTICE OF MOTION 
: FOR SUMMARY JUDG- 
Plaintiffs MENT DISMISSING 
: ACTION 
-against- 
$ 70 CIV. 5629 
THE ITALIAN LINE (R.0O.) 
Defendant. 
ae a eee IN Belem: en a Sy dy emerge eres oe. Et X 


PLEASE TAKE NOTICE that upon the pleadings, the 
annexed affidavits of Frank W. Stuhlman, Doctors Howard 
Balensweig, Rodolfo Nobis, Ronald K. Berry, Harland C. Hast- 
ings and Mr. Paul E. Levy, and the plaintiffs' depositions, 
sworn to on April 13, 1973, and the Statement pursuant to 
General Rule 9 (g) of this Court, the undersigned will 
move this Court before the Hon. Richard Owen, United States 
District Judge for the Southern District of New York, at 
the United States Courthouse, Foley Square, Borough of Man- 
hattan, City and State of New York in Room 2804 on the lst 
day of November, 1974 at 10:00 A.M., or as soon thereafter 
as counsel can be heard, for an order pursuant to Rule 
56 (b) of the Federal Rules of Civil Procedure, granting 


summary judgment in favor of the defendant "Italia"-So- 
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Notice of Motion for Summary Judgment 
Dismissing Action 


cieta per Azioni Di Navigazione-Genova, sued herein as 


The Italian Line, dismissing the action, and for such 


other further and different relief that this Court may 


deem just and proper. 


Dated: New York, New York 
October 16, 1974 


KIRLIN, CAMPBELL & 
KEATING 


By Frank W. Stuhlman 
A Member of the Firm, 
Attorneys for "Italia- 
Societa per Azioni Di 
Navigazione-Genova, sued 
herein as The Italian Line 
Office & P.O. Address 
120 Broadway 
New York, N.Y. 10005 


To: HERBERT J. KAPLOW, ESQ. 
Attorney for Plaintiff 
Office and P.O. Address 
170 Broadway 
New York, N.Y. 10038 


Affidavit of Frank W. Stuhlman 
In Support of Motion 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STATE OF NEW YORK : 
commie on jaar roms” 

FRANK W. STUHLMAN, being duly sworn, deposes and 
says: 

I am an attorney at law, a member of the firm of 
Kirlin, Campbell & Keating, attorneys for the defend- 
ant ITALIAN LINE, also known as "ITALIA"-SOCIETA per 
AZIONI DI NAVIGAZLONE-GENOVA sued herein as THE ITAL- 
IAN LINE, and familiar with the facts, rleadings and pro- 
ceedings heretofore had in this action. 

Plaintiffs appeared for their oral depositions, 
pursuant to defendant's notice, on May 19, 1971. Your 
deponent personally examined all three plaintiffs under 
oath. The statement under Rule 9(g), is based largely 
upon admitted and stated facts found in the testimony 
of plaintiffs and references to pages of their deposi- 
tions follow each statement where pertinent. Subsequent 
to plaintiffs' depositions, your deponent personally 
traveled to Jamaica, BWI, and investigated the Claim. 

Plaintiffs paid for passage on a LEONARDO DA 
VINCL cruise to the Caribbean. The last port-of-call 


49a 


Affidavit of Frank W. Stuhlman 
In Support of Motion 


was Montego Bay, Jamaica, BWI. Shore excursions offered 
by the defendant at that time were refused by plaintiffs 
who preferred to make’ their own < v"angements. They hired 
a taxi on shore, independently ot the defendant or any 

of its agents,for a motor “rip from Montego Bay to Ocho 
Rios. During that trip, the taxi they hired was in- 
volved in a collision and all plaintiffs were injured. 

One issue is whether the defendant-shipowner can 
be held liable for negligence of a third party who in- 
jured passengers on shore some 28 miles from its vessel 
in a vehicle plaintiffs personally hired without the know- 
ledgeof defendant and outside of defendant's supervision 
or control. Plaintiffs apparently claim that defendant 
should have warned them that some taxis they might find 
for hire on shore would be "Gypsy" taxis. 

Defendant contends it is not liable as a matter of 
law on this issue for two reasons: 1. The vehicle hired 
by plaintiffs was driven by a licensed driver, and al- 
though his car did not have a commercial taxi license, 
drivers of both commercial taxis and private cars are held 
to the same standards of competency and safety by the 
Jamaican government. 2. In any event, defendant has no 
way of knowing that the driver hired by plaintiffs would 
be negligent and could not warn plaintiffs of this e ent. 


Plaintiffs were taken to a hospital near the scene 
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Affidavit of Frank W. Stuhlman 
In Support of Motion 


of accident where they were examined and given first-aid 
treatment. When the treating physician, Dr. Berry, 3 
learned that the shiy's physician, Dr. Nobis, was not a 
qualified surgeon, he advised plaintiffs to remain in 
Jamaica for observation and they were taken to a govern- 
ment hospital (St. James) in Montego Bay, Jamaica, and 
were not repatriated on board ship. The second issue 
arises from plaintiffs' contentions that they should 

have been repatriated on board the ves3e1, which did not 
have a qualifiedSurgeon or proper surgical equipment. Dr. 
Perry, the first examining physician and Dr. Hastings, the 
treating physician at the St. James Hospital, both ad- 
vised this procedure because of possible intra-abdomi- 
nal injury in the case of the son, Ralph Metzger, IIil, 
and also his mother, Adele Metzger, which possibility 
dictated a minimum of 36 hours' observation. Defendant's 


position is that if plaintiffs had been accepted on board 
the vessel, an abdominal operation might have been indi- 


cated for which the ship's doctors were not qualified 
and for which there was no proper equipment on board. 
The basis of this motion is therefore that as a 
matter of law, the defendant's duty of care as a ship- 
owner to its passengers did not extend to an accident sn 


shore outside its supervision and control. Defendant had 
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Affidavit of Frank W. Stuhlnan 
In Support of Motion 


no duty to "warn" its passengers agrinst "Gypsy" taxi. 
because they pass the same driving tests as commercial- 
ly licensed taxis. 

Moreover, it is defendant's contention that as a 
matte of law, it was entitled to rely upon the unani- 
mous decision of the three physicians then available in 
deciding not to repatriate plaintiffs on board its vessel 
for their own health and safety. 

s/ 
Frank W. Stuhiman 
Sworn to before me this 


2lst day of October 1°74 


Hen J. O'Brien 
Notary Public 


LOL ee, RAO ee” ER eee ee ne ee ee 


Affidavit of Dr. Howard Balensweig 
In Support of Motion 


UNLTED STATE DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STATE OF NEW YORK : 


m” 
~” 


COUNTY OF NEW YORK: 

DR. HOWARD BALENSWEIG, deposes and says: 

I am a doctor of medicine,- having graduated from 
Yale University with a B.S. degree in 1942 and with an 
M.D. degree from Cornell in 1946. I served as Captain 
in the United States Army Medical Corps. from 1947 to 
1949. I was the recipient of a Frauenthal Fellowship, 
and have worked as a Resident in orthopedics on the 
staffs of the Hospital for Joint Diseases, New York Hos- 
pital, Grand Central Hospital and Hospital for Special 
Surgery. I ama Fellow of the American Academy of Or- 
thopedic Surgeons and a Fellow of the American College 
of Surgeons. At the present time, I am practicing medi- 
cine at 667 Madison Avenue, New York City, and hold 
staff positions at New York Hospital, and the Hospitai 
for Special Surgery and I am an instructor at Corneil 
University. 

At the request of the law firm of Kirlin, Camp- 
bell & Keating, I reviewed hospital records pertaining 
to the Hetzger Family and examined Ralph,Jr. and Adele 
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Affidavit of Dr. Howard Balensweig 
In Support of Motion 


at my office. I also have read the affidavits of the 
ship's physician, Dr. Nobis and those of the treating 
physicians in Jamaica, W.I.: Dr. Berry and Dr. Hastings, 
concerning the Metzger Family. I am aware of the fact 
that the Metzger Family (consisting of the Father, Ralph, 
Jr., the Mother, Adele and Son, Ralph,III) were in a 
taxi accident in Jamaica, W.I. on December 30, 1969. 
Having examinedthe pertinent records and Mrs. 
Metzger herseif, I am acquainted with the injuries 
from which she suffered in that accident. Mrs. Metzger 
received a subtrochanteric facture of the right femur 
and a fracture of the shaft of the right fibula with 
multiple bruises. In an accident this severe, there 
is always present the danger of hidden injuries such as 
asymptomatic ruptured spleen, shock and/or internal 
bleeding. Because of the dangers inherent in the injur- 
ies received, there is a need of about two days' obser- 
vation for delayed shock, internal bleeding or other 
trauma. Mrs. Metzger should not have been returned to 
the ship pursuant to good medical practice in the event 
the need of emergency or specialized care were to become 
manifest during that period and for the added reason 
that she required transfer in a plaster cast (stretcher). 
Mrs. Metzger weighed about 180 lbs. and the cast prob- 


ably weighed another 40 lbs. Therefore, in addition to 


. 
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Affidavit of Dr. Howard Balensweig 
In Support of Motion 


the requirement of observation it would have been diffi- 
cult and dangerous to transfer her by launch and a gang- 
way back to a vessel in the harbor. 

Regarding the son, Ralph Metzger, III, I make the 
following statement. It appears from the records this 
boy complained of abdominal pain following the accident. 
Anyone complaining of abdominal pain following an auto 
accident could well be suffering from intra-abdominal 
injurtes. Such a person should be under mandatory medi- 
cal observation for a minimum of 36 hours because of the 
danger of an acute abdominal crises such as ruptured 
spleen and/or ruptured viscous. In the event such po- 
tential intra-abdominal injuries developed under medical 
observation, prompt abdominal surgery would be required 
to avoid death. From the records I have read, three 
physicians indicated a need for medical observation for 
possible intra-abdominal injuries. Based upon Dr. Nobis' 
affidavit, there was no qualified surgeon on board the 
ship involved. Under the circumstances therefore, there 
was not only no alternative to the action taken in re- 
commending the patients remain ashore for observation, 


but such action was mandatory. No onenot present could 
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Affidavit of Dr. Howard Balensweig 
In Support of Motion 


contradict that decision pursuant to accepted medical 


practice. 


s/ Howard Balensweig, M.D. 


Sworn to before me this 


25th day of September, 1974 


Gerri L. London 
Notary Public 


OF Awentem 


Affidavit of Dr. Rodolfo Nobis 
In Support of Motion 


= @ UNITED STATES DISTRICT COURT 
PO es CeCe kn 
Same Title 
ee er ere er ee x 
STATE OF NEW YORK : 
COUNTY OF NEW YORK: ts 
he DR. RODOLFO NOBIS, being duly sworn deposes 


a and says: 


I am a doctor of medicine, licensed to prac- 
tice under the laws of Italy, and am currently em- 
ployed as a physician on board the Italian Line ves- 
sel, the S.S. RAFFAELLO. 
On Deccioer 30, 1969, I was employed by Ital- 
ian Line as one of two doctors on board the S.S. LEON- 
- ARDO DA VINC’, On that date the vessel was docked 
off Montege Bay, Jamaica, W.I. I was informed that 
the Metzger Family (Father, Ralph, Jr.; Mother, Adele 
and son, Ralph III) who were passengers on our vessel 
were injured in a taxi accident on shore. I immediately 
made arrangements to visit them at the hospital in Yal- 
mouth and conferred there at the hospital with Dr. Berry 
who had treated the Metzgers. An ambulance was waiting, 
but Dr. Berry .nformed me that the cases were too com- 


plicated to take the passengers back on the ship. The 
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Affidavit of Dr. Rodolfo Nobis 
In Support of Motion 

son, Ralph Metzger, III, had suffered abdominal contu- 
Sions and pain and beca’3e of the possibility of ab- 
dominal surgery, Dr. Berry said he should be trensferred 
to St. James Hospital at Montego Bay. I definitely 
agreed with Dr. Berry's decision concerning the boy and 
believed it would be more convenient and comfortable 
also for Mrs. Metzger to continue with treatment ashore 
at St. James Hospital. 

Both the other doctor on board the LEONARDO DA 
VINCI and I were general practitioners and neither of 
us was a qualified surgeon. The ship's hospital was 
equipped for first aid, emerge, treatment or for ill- 
ness of short duration. The ship was not equipped for 
abdominal surgery. When I learned of the abdominal com- 
plaints of the boy from his father and Dr. Berry, I was 
in complete agreement that he should not be returned to 
the vessel with its limited facilities, but should re- 
main ashore for observation of his condition and even- 
tual surgery if required. Additionally, because of the 
physical problem of transportation back to the vessel 
and its movement while underway, I also agreed it would 
be better if Mrs. Adele Metzger were also to be treated 
ashore at the St. James Hospital at Montego Bay, Jamaica, 
This statement is given of my own free will as a physi- 


cian based upon my medical opinion and I am still of the 
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Affidavit of Dr. Rodolfo Nobis 
In Support of Motion 


opinion the bo: and his mother should have remained on 
shore for treatment and observation under the circum- 


stances. 
s/ Rodolfo Nobis 


Sworn to before me this 


17th day of April, 1974 


_____ Benjamin Boyd 
Notary Public 
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Affidavit of Dr. Ronald K. Berry 
In Support of Motion 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AS ee ey “aaron ee X 
Same Title 

ge ae a apa a Se ae ¥ 

SOVEREIGN STATE OF JAMAICA 

PARISH OF ss.: 


TOWN OF 

RONALD K. BERRY, being duly sworn, deposes and 
says: 

I, Ronald K. Berry, am a doctor of medicine and 
employed as medical officer of the Falmouth Hospital in 
Jamaica, West Indies. On 30 December 1969, the Metzger 
family consisting of the father, Ralph Metzger, Jr., his 
wife Adele Metzger, and the son, Ralph Metzger, III were “ 
seen by me at the Falmouth Hospital. I examined and ini- 
tially treated these patients who had been involved in 
an automobile accident on that date. 

The boy, Ralph Metzger, III, complained of ab- 
dominal pain following the accident on that day, and in 
view of the possibiisity of intra-abdominal injuries 
(possible ruptured spleen) necessitating surgical treat- 
ment, I recommended transfer to theSurgical Unit at St. 
James Hospital in Montego Bay for observation. I con- 


ferred with and was informed by Dr. Nobis of the SS 
LEONARDO DA VINCI, on which the Metzgers were passengers, 
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that there were limited surgical facilities on board 
the vessel and no qualified surgeons. In view of the 
abdominal injuries therefore, I did not think it wise 
that the patient, Ralph Metzger, III, should return 
home on the ship which was leaving Jamaica on that same 


day. 


s/ Ronald K. Berry 


Sworn to before me this 


17th day of April, 1974 


Notary Public 
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Affidavit of Dr. Harland C. Hastings 
In Support of Motion 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PROVINCE OF NOVA SCOTIA 
COUNTY OF GUYSBOROUGH i 

DR. HARLAND C. HASTINGS, M.B., CH.B, MRCP, FRCP, 
FACP, FICS, being duly sworn, deposes and says: 

I am a doctor of medicine and presently a member 
of the staff of Guysborough Hospital, Guysborough, Nova 
Scotia, Canada, and make this affidavit concerning my 
knowledge of the Metzger Family and their injuiies fol- 
lowing a motor vehicle accident which occurred in Jamai- 
ca, on or about 30 December, 1969. On that date, I was 
a physician on the staff of St. James Public General Hos- 
pital in Montego Bay, Jamaica, West Indies. 

Mr. Ralph Metzger, Jr., whom I understood to be 
the husband and father of the family, was admitted to St. 
James Hospital on 30 December 1969. He had pain in the 
right shoulder, lacerations lateral to the right eye and 
lacerations in the left knee area. Mr. Metzger had brui- 
ses of the thigh and on that same day was taken to the 
hospital operating theatre and his face and knee areas 


were sutured. 
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In Support of Motion 


Mrs. Adele Metzger, whom I understood to be the 
wife and mother in the Metzger family, was admitted to 
St. James Hospital on 30 December 1969. She exhibited 
a deformity of the right upper leg. X-ray examination 
showed an oblique fracture of the upper third right fe- 
mur. 

Ralph Metzger, III, (a boy, aged 11) whom I 
understood to be the son of Ralph and Adele Metzger, 
was admitted to St. James Hospital on 30 December, 1969 
with many lacerations of his face and right hand. He 
also suffered from bruises of the abdomen and was treated 
for shock. He was taken to the operating theatre where 
multiple lacerations of the face and right hand were 
cleaned and sutured. 

My medical opinion and advice concerning these 
cases was as follows: Mrs. Adele Metzger was not ad- 
vised to move further until her leg was properly x-rayed 
and immobilized to make transportation comfortable. It 
was not advisable, in my opinion, that she be repatriated 
by ship on the date of the accident. With regard to 
Ralph Metzger, III, (son), he was not in good shape for 
movement and best left in St. James Hospital for obser- 
vation and surgical care if needed. There were no quali- 
fied surgeons on board the S.S. LEONARDO DA VINCI I un- 


derstood, and it therefore would not have been wise to 
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Affidavit of Dr. Harland C. Hastings 
In Support of Motion 


nlace the boy on board for a trip back to the States 
because of the danger of internal injuries which might 
require abdominal surgical intervention. Expert surgi- 
Cal care was available at St. James Hospital in Jamaica. 
In my medical opinion, the best thing for the 

patients, Adele Metzger and Ralph Metzger, III, was to 
let tnem remain at St. James Hospital at Jamaica for 
treatment and observation and not to send them back on 
board ship which was leaving the same day. I thought 
that any other way of handling these cases would have 
caused great distress to these patients. Particularly 
in the case of the boy, Ralph Metzger, III, it would 
have been dangerous in the event abdominal surgery was 
required on board ship without a qualified surgeon in 


attendance. 


s/ H. C. HASTINGS 
Sworn to before me this 


17th day of April, 1974 


Notary Public 
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Affidavit of Paul Edmund Levy 


Jamaica 
City of Kingston 8S.: 
Embassy of the United States 
of America 
I, PAUL EDMUND LEVY being duly sworn Make Oath 

and say as follows: 
Ee My true place of abode is at 31 Hopefield Avenue, 
Kingston 6, Jamaica, W.I. My postal address is at 20 
Duke Street, Kingston, Jamaica, W.I. and I am an At- 
torney-at-law of and for the Supreme Court of Judica- 
ture of Jamaica of over 13 years standing. 
2. The subject of the Road Traffic Law Cap. 346 and 
Regulations made thereunder are matters which are within 
the ambit of my regular legal practice. 
3. The Road Traffic Law Cap. 346 provides that all 
persons driving motor vehicles on the roads of Jamaica 
is required to be the holder of a license for the purrose. 
There are three types of licenses appropriate for the 
driving of motor vehicles viz: 

(a) Private Drivers' Licenses 

(bo) General Drivers' Licenses 

(c) Motor Cycle Drivers' Licenses 
4 (a) A private driver's license entitled the holder 
thereof to drive, not for reward, (hire) "trucks, "motor 


Cars" (not being public passenger vehicles or commercial 
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motor cars) and "invalid carr’ ages". 

(co) A general driver's license entitled the 
holder thereof to drive, whether for reward (hire) or 
otherwise, such class or classes of motor vehicles as 
may be specified in the license and which his examina- 
tion test or tests prove him competent to drive. 

5. The pre-requisites to the grant of driver's 1i- 
ceme of either of the above types are set out in Sec- 
tion 1° (1) of the said Law and I exhibit hereto a 
photoprint copy of the said Section. It will be ob- 
served that the only distinctions in the pre-requisites 
between a general and a private license are to be found 
in subparagraphs (iv) and Vi) and (vii) and that these 
relate solely to age and physical fitness. 

6. The Certificate of competence referred to in 
Section 14 (1) of the said Law is dealt with in the 
Road Traffic Regulations made under the said Law. Copies 
of Regulations 42 - 44 are exhibited hereto. It will 
be seen that in order to obtain a certificate of com- 
petence the applicant has to comply with Regulation 

43 (1) to (6). It will be seen that the only require- 
ments for an applicant for a general driver's license 
(for hire or public conveyance ) which are more onerous 
or testing or more strict than in the case of a private 


driver's license are set out in Regulations 43 (4) (4) 
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and that there is no distinction in terms of actual com- 
petence or ability to drive the vehicle but merely in 
terms of the driver's mechanical knowledge. 
ear The «xhitits hereto are part of the Laws of Jamai- 


ca which are in force at the present time and which were 


in force in the year 1969. 


Paul Edmund Levy 


Sworn to at the Embassy of the United) 
States of America 
The City of Kingston, Jamaica 


This 5th day of September, 1974 


ae OF eer Oe OO 


Before me : 


James A. Smith 
Consul the United States of America. 


(SEAL) 
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te 
ROAD TRAFFIC. [OAP. 223, 5645 
14.--(1) A Licensing Authority shall not grant a Prerequisites 5 
‘Iriver’s licence unless the applicant for the licence pays to of s drivers As rrd) 63 
® the Licensing Authority a fee of oj@ pound and unless the ae f 
a 


applicant produces to the Authority a certificate (in this #39) th 

l.aw referred to as a ‘‘certificate of competence’’) in the Se cae. Ta ; 
prescribed form, from the Traffic Area Authority in whose Sade, 220 Z e Pugin 
Trallc Area is situate the Licensing Area, certifying that tWoiren 7RLR AI 3¢, 

e the applicant— : 

; (i) is able to read and write in English; 


(ti) has complied with the provisions of this Law and 
the regulations made thereunder and paid the 
fees prescribed for a driver’s test and, has passed 

e or has been exempted from, such test and, where 
the applicant is a chauffeur has passed, or has 
deen exerapted from, a test of his mechanical 
knowledge; 


e (iii) is at least seventeen years of age, or in the case of - 
an applicant for a motor cycle driver’s licence 
that he is at least of that age; 


(iv) in the case of an applicant for a general driver’s 

licence to drive a public passenger vehicle, has 

& attained the age prescribed for the holding of 
such a licence; 


(vy) has produced to the Traffic Area Authority, a 
certificate from a Justice or a Superintendent or 

_ Assistant Superintendent of Police in the area 
in which the applicant resides, in the prescribed 
form certifying that he is a fit and proper person 

to be the holder of a driver's licence; : 


~ (vi).in the case of an applicant for a private driver's 

# licence, or for a motor cycle driver’s licence, has 
made a declaration in the prescribed form that he 

is not suffering from any such disease or physical 

- disability as may be specified in the form, or any 

other disease or physical. disability which would 

® be likely to cause the driving by him of a motor 


Exhibit - Part of Traffic Laws of Jamaica 
Annexed to affidavit of Paul Edmund Levy 


OAP, 346.] ROAD TRAFFIC. 


vehicle, being a vehicle of such class or descrip- 
tion as he would be authorized by the licence to 
drive, to be a source of danger to the public; 


(vii) in the case of an applicant for gggeneral driver's 
licence has produced to tH® Traffic. Area 
Authority a medical certificate from a registered 
medical practitioner, in the prescribed form, 
certifying that he is not suffering from any such 
disease or physical disability as may be specified 
in the form, or any other disease or physical dis- 
ability which would be likely to cause the driving 
by him of a motor vehicle, being of such class or 
description as he would be authorized by the 
licence to drive, to be a so.rce of danger to the 
public: ; 


Provided that the provisions of this subsection (other 
than the provision for the payment of the licensing fee) 
shall not apply to a person making only a temporary stay 
in Jamaica if he produces to the Traffic Area Authority a 
driver’s licence issued to him not longer than twelve 
months before by the competent Authority in the country 
from which he comes: 


Provided further that the licensing Authority may in 
any case require the holder of such a licence to comply 
with all or any of the provisions of this subsection. 


(2) If any person for the purpose of obtaining the 
‘ grant of any licence to himself or any other person, or for 
the purpose of obtaining a certificate of competence, know- 
ingly makes any false statement or withholds any material 
information, he shall be guilty of an offence and shall be 
liable to a penalty not exceeding twenty-five pounds, and 
in default of payment thereof to imprisonment, with or 
without hard labour, for any period, not exceeding three 
months, or, in the discretion of the Court, to imprison- 
ment, with or without hard labour, for any period not 
exceeding three months. 
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ROAD TRAFFIC. [CAP. 346. 


14\. Notwithstanding anything in this Law to the con- 
trary, the provisions of sections 12, 13 and 14 of this Law 
shall riot apply to any citizen of the United States of 
Ameriva when driving any motor vehicle helonging to the 
(jovernment of the United States of America. 


15.--(1) A person shall be disqualified for obtaining a 
driver's licence— 

(«) while another licence of the same class granted to 
him is in force, whether the licence is suspended 
or not; 

(b) ithe is by a conv: +tion under this Part of this Law 
or by an order of a Court under this Part of this 
Law disqualified for holding or obtaining a 
driver s licence. 


(2) In any proceedings the fact that a driver's 
lirence has been granted to a person shall be evidence that 
that person for the puryose of obtaining that licence made 
a ileclaration or produced a medical certificate, as the case 
may be, that he was not disqualified for holding or obtain- 

ing the licence. 


16.—(1) Where a Licensing Authority refuses to grant 

a driver’s licence of any class on the ground that the appli- 

‘ vant is suffering from auy such disease or disability as is 

mentioned in paragraphs (vi) and (vii) of section 14 of this 
Law— 

(uz) ‘the Licensing Authority nay grant to the appli- 
cant a licence limited to drive an invalid carriage 
if the Traffic Area Authority in whose Traffic 
Area is situate the Licensing Area certifies to the 
Licensing Authority that the applicant is fit to 
drive such a carriage; 

(6) the applicant may, except in the case of such 
diseases and disabilities as may be prescribed, on 
payment of the prescribed fee, claim to be sub- 
jected to a test as to his fitness or ability to drive 


- 


5645 


Order under 
G.S. Bases 
Law. 


Cap. ovo. 
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This is the photoprint copy of Section 14 of the Road 


Ad mraffic Law Chapter ‘346 mentioned and referred to in 


Paragraph 5 of the Affidavit of Paul 


SWORN to at the Embassy of the United ) 


States of America ----------°rr7 77777" 
in the City of Kingston, Jamaica 


) 
this Sth day of September 1974 ) 
) 


ws | 
before ar ee Va lf 


eu L ' 
do das Oana aan ak eva ES eee) A ae Oe MR SRS SRO S'S 
o / James A. Smith; 
Consul of tite United States of America. 
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16 


‘aml inake any relevant declaration specified on the Form ‘‘F1"’ of the 

Schedule in the case of on applicant for o Private Driver's Licence or a 

Matoe Cycle Driver’s Licence aud on the Form ‘‘F2"’ of the Schedule in 
Be the ease of a General Driver's Licence. 


42—(1) The applicant for o driver's licence shall furnish to the Licensing Pre-requisites 
Authority a ‘‘Certificate of Competence’’ on the Form ‘'G1”’ to the grant 
from a Traffic Area Authority situated in the Area of the % # Licence. 
Licensing Authority. 
_ (2) The fee of 10/- prescribed in Section 14 (1) of the Law shall Driver's 
& be paid before the applicant is entitled to receive a Driver's Licence fee. r 
Licence. 
(3) The applicant shall furnish two photozraphs of himself taken Photograph. 
not more than six months before making the application. 


43—Any person who desires to obtain a Certificate of Competence in 
e accordance with section 14 (1) of the Law shall:— 


(1) Produce to the Traffic Aren Authority o Certificate of Character Certificates 
in accordance with subsection (1){v) of section 14 of the Law %% Com- 
on the Form ‘“‘I'3” of the Schedule in the case of an applicant Pet*** 
for a Private Driver’s Licence; or in the case of an applicant 
for a Genera! Driver’s Licence on the Form ‘‘F4’’ of the 
Schedule. 


® (2) In the case of an applicant for a Private Driver's Licence or a 
Motor Cycle Driver's Licence make no declaration in accordance 
with subsection (1) (vi) of Section 14 of the Law on the Form 
“‘F5"" of the Schedule and in the case of an applicant for a ° 
General Driver’s Licence produce a Medical Certificate in 
accordance with sthsection (1) (vii) of section 14 of the Law 

e on the Form ‘‘F6"' of the Schedule. 


(8) Satisfy on test any Member of the Traffic Area Authority or any 
Certifying Officer that he is capable of driving a motor vehicle 
or a motor vehicle of the particular class, construction or design 
to which the application relates without danger to other users 
of the road, and in the case of an applicant for a General 
Driver's Licence satisfy the Certifying Oticer of his mechanical 


e knowledge. 
(4) In order to pass such aforesaid test prove to the Certifying y 
Officer: — 
(i) - the case of an applicant for a General Driver's Licence 
that he 
(as) has a general knowledge of the functions of a 
@ combustion engine: 


{b) knows the use of the carburettor, brakes, gear box 
electrical apparatus, generator, battery and coil. 

(c) is able to effect minor repairs: 

(d) is familiar with the usual loose tools carried on 
& motor vehicle and their use: and 


(ii) In the case of any applicant his ability unaided to: — 
® (a) start the vehicle from rest, to move away in a 
reasonably quick time nnd to maintain on accurate 


course: 
(b) turn right and left hand corners correctly; 
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ROAD TRAFFIC. (OAP. 36. 


14y. Notwithstanding anything in this Law to the con- 
trary, the provisions of sections 12, 13 and 14 of this Law 
shall net apply to any citizen of the United States of 
Aimeriva when driving any motor vehicle belonging to the 
(Government of the United States of America. 


15.--(1) A person shall be disqualified for obtaining a 
driver's licence— 


(«) 


(4) 


while another licence of the same class granted to 
him is in force, whether the licence is suspended 
or not; 


it he is by a conviction under this Part of this Law 
ur by an order of a Court under this Part of this 
Law disqualified for holding or obtaining a 
driver's licence. j 


(2) In any proceedings the fact that a driver's 


licence has been granted to a person shall be evidence that 
that person for the purpose of obtaining that licence made 
a eelaration or produced a medical certificate, as the case 
may be, that he was not disqualified for holding or obtain- 
ing the licence. 


16.—(1) Where a Licensing Authority refuses to grant 

a driver's licence of any class on the ground that th2 appli- 
‘cant is suffering from any such disease or disability as is 
mentioned in paragraphs (vi) and (vii) of section 14 of this 


Law-— 


(«) 


(4) 


‘the Licensing Authority may grant to the appli- 


cant a licence limited to drive an invalid carriage 
if the Traffic Area Authority in whose Traffic 
Area is situate the Licensing Area certifies to the 
Licensing Authority that the applicant is fit tu 
drive such a carriage; 

the applicant may, except in the case of such 
diseases and disabilities as may be prescribed, on 
payment of the prescribed fee, claim to be sub- 
jected to a test as to his fitness or ability to drive 
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(c) stop the vehicle within a reasonable distance when 
travelling at various speeds. (In this respect he 
must satisfy the Certifying Officer that in an 
emergency he will be able to apply the brakes. 
promptly and effectively ;) 


(d) operate all controls with safety and without moving 
from the driving seat; 


(e) give all recognised signals to other persons using 
the road anc to trattic controllers in a clear and 
unmistakable marner. (If, owing to his disability, 
it is impracticable or undesirable that he should 
give such signals by hand, the vehicle must be 
fitted with a device or devices which in the opinion 
of the Certifying Officer will be satisfactory for this 
purpose ;) 

(f) except in the case of a motor cycle, mas. the . 
vehicle proceed backwarils for a reasonable distance, 
make a left and right hand turn in reverse gear, © 
and back the vehicle into an indicated position; 


(g) turn the vehicle round so as to proceed in the 
opposite direction in a space 30 feet in width; 


(h) stop, hold and start the vehicle on gradient. 
(iii) that he is conversant with the ‘*Rond Code”’.- 


(5) Pay a fee of 5/- to the Licensing Authority as required by sub- 
section 1 (ii) of section 14 of the Law. 

No examination shall be carried out until the applicant bas 
produced a receipt from the Licensing Authority evidencing the 
payment of the fee. In the event of any applicant failing any 
required test a further fee of 5/- shall be paid in respect of 
each subsequent examination. : 


(6) A Traffic \rea Authority shall issue o Certificate of Competence 
on the Form ‘'G1"’ of the Schedule, to any person who has 
satisfactorily complied with the requirements of the Law and the 
Regulations made thereunder. 


44—If on the first application for the grant of a Driver's Licence to a 
‘person who at the cominencement of the Law is the holder of a Driver's 
Licence under any Law repenled by the Law and the applicant produces 
his previous driver's licence and shows that for the six months immediately 
preceding his application he has been in the habit of driving a motor vehicle 
of any such class construction or design to which his application relates 
he may be exempt from the test as required by Regulation 43 hereof and 
the fee prescribed in Regulation 43 (5) shall not be payable by such an 
applicant whether tested or not. 


driver's 45—({1) A licence granted under the Law shall be in the case of a Private 
vicences. Driver's Licence on the Form ‘‘H1”’ in the case of 3 General Driver's 
Licence on the Form ‘'H2"’ in the case of a Motor Cycle Driver's Licence 
on the Form ‘‘H3” of the Schedule to which shail be attached a photograph 

of the person licensed. 
(2) Where the licence is limited to the driving of any class of motor 
vehicle or to the driving of a motor vehicle of a particular construction or 
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James A. Smith, 
Consul of the United States of America. 
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Affidavit of Adele Metzger 
In Opposition to Motion 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Se eet Sa a ee a ae ee ae - ~e X 
RALPH METZGER, JR., ADELE METZGER 
and RALPH METZGER, III, an infant 
under 14 by his parent, Ralph 
Metzger, Jr., 
Plaintiffs, 70 CIVIL 5629 
: (R.O.) 


-against- 
THE ITALIAN LIEN 


Defendant. 


STATE OF NEW YORK 
cObwTY OF NEW YORK: 

ADELE METZGER, being duly sworn, deposes and 
says: 

I am one of the plaintiffs in the above en- 
titled action and I make this affidavit in opposition 
to the motion for summary judgment of the defendant. There 
ere genuine issues as to material facts as will appear 
from my affidavit. 

I sustained an injury to my leg in the automobile 
accident ashore on December 30, 1969 on the island of 
Jamaica, West Indies on a road from the Port of Montego 
Bay to Ocho Rios. I was taken to the Falmouth "Hospital". 
In fact, the "hospital" was nothing more than a tiny Dis- 
pensary which consisted of a one story building in which 


were contained two wards, a woman's wardand a men's ward. 
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The woman's wardwas one room with ten beds in it. It was 
Surrounded by a six foot high wall over which was a roof 
with open space between. Or. Ronald K. Berry took no z- 
rayS, made a visual examination of my leg and said to me 
that he knew my right leg was broken by looking at my right 
femur. That there would be no trouble in getting me back 
to the ship. All the ship had to do was give me scmething 
for some pain, use a splint and have an ambulance meet the 
Ship in New York on Friday as scheduled. 

Dr. Berry looked at my son and at no time did he 
stateto me or to my husband, as will appear from my hus- 
band Ralph Metzger Jr.'s affidavit, that it would be nec- 
essary to remain at any hospital, but rather there would 
be no prodlem going aboard the ship and deing returned to 
the United States. Dr. Berry at no time mentioned to me 
any possibliity of any possible ruptured spleen and in- 
deed, from the brief diagnosis which he wrote on the back 
of his professional card concerning me, as well as my son, 
and which he gave to my husband, copy of which is annexed 
hereto and made a part hereof as plaintiffs' Exhibit 1. 
The key symptom, namely shock, is definitely stated by Dr. 
Berry to be absent in his examination bf my son Ralph 


Metzger, III in the language "not shocked at present" which 
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appears on Exhibit 1. 

Indeed, before the arrival at Falmouth of Dr. 
Nobis, who had returned with my husband after my husband 
had received first aid attention at Falmoutn and had gone 
to the ship at Dr. Berry's suggestion, Dr. Berry had ob- 
tained an ambulance, had placed my son in it, and had 
gotten me ready to go into it, witn the express stated 
purpose for my son and me to join my husband to return to 
the ship and not to be sent to any St. James Huspital. 

It was only when Dr. Nebis informed Dr. Berry 
that he, Dr. Nobis had refused to take the Metzgers back 
on board the vessel, that the only alternative for Dr. 
Berry was to have me and my scn transported to the St. 
James Hospital at Montego Bay. 

It is interesting to note that Dr. Berry's affi- 
davit concentrates on and only refers to the recommended 
transfer of my son tc the surgical unit at St. James Hos- 
pital in Montego Bay for observation and ‘ates that he 
recommended it, but he makes no mention of recommending 
any cast to be applied to me, which in fact was done 
tnree days later at the St. James Hospital, on Friday, 
the very day the ship would have arrived in New Yc.rk. There 
was no canversation in my presence vetween Dr. Nobis and 


Dr. Berry. 
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© At no time did Dr. Nobis ever examine me cr my ( 
son. It is peculiar that Dr. Berry would state that he 
was infcermed by Dr. Nobis that there was no qualified sur- 
@ geon aovard when the title carried by Dr. Nubis in the list- 
ing in the document called Passengers List for this voyage 
of the Leonardo Da Vinci, clearly shows that Dr. Nobis was 
e listed as Chief Surgeon and indeed he had a surgeon under- 
neath him by the name of Luigi Guardincerri as appears from 


a photocopy of the cover, the first page aud the second 


e page of the Passenhers List for this voyage and marked 
plaintiffs' Exhibits 2a, 2b and 2c. 
In addition, there is attached hereto a copy cf 
ee 


that porticn of the upper deck which contains the entire 
hospital facilities and the translation will be furnished 
to the Court, and this is marked plaintiffs' Exhibit 3 for 
identification. 

With respect to that portion cf the affidavit cf 
Dr. Nobis in which he states that Dr. Berry informed him, 
Dr. Ncebis that the cs es were tow complicated to take the 
passengers back on the ship, I was not present at any con- 
versations between Dr. Nobis and Dr. Berry, but my husband 
was and the response to this misstatement of fact will be 
by my husband. I can only state that the purpose of the 
ambulance which Dr. Nobis refers to, was tcld to me by Dr. 


Berry to be for the purpose of transporting my son and my- 
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self to the ship. Dr. Berry menticned no hospital when he 
provided the ambulance. Dr. Berry stated in no uncertain 
terms that my comfort and convenience would certainly be 
well provided for en the vessel. Dr. Berry made no deci- 
sion ccncerning my son. 

For Dr. Nebis to admit that as a general practi- 
tioner he would not be qualified to do any surgery, certain- 
ly is a deceptton of the worst type, since the passenger 
list, Exhibit 2c, clearly indicates that he is not only 
the surgeon but the chief surgeon abeard the vessel. In 
addition, a perusal of the passenger list indicates that 
there were a number of doctors aboard the vessel on this 
cruise and it would have been 2 simple matter to provide 
for the contingency of an emergency by checking out the 
passengers doctors qualifcations, if Dr. Nubis felt that he 
was not a qualified surgeon. In the light of the treatmen 
or the lack thereof received by my son and myself at St. 
James Hospital, Dr. Nobis' words that it would be better 
bf Mrs. Adele Metzger were also to be treated ashore and 
that my son should "remain ashore for observation” are ironic 
and a total misstatement of fact. Dr. Nobis uses the 
words "I was in complete agreement." At nv time did any- 
one state that there was any decision for my son and my- 
self to go to the hospital. Dr. Nobis had made the deci- 
sion as will appear from my husband's affidavit, to refuse 


to permit us to return witn the vessel. 
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I refer tc t’? treatment or lack of treatment at 
tne St. James Hospital. Let me just briefly state what 
nappened there to me and my Son. First of all to me: the 
accident cecurred on Decemiwr 30, 1969, a Tuesday. Cn the 
third day, Thursday, I was x-rayed. On Friday, a plaster 
cast was placed cn my leg. This plaster cast was so in- 
expertly placed on my leg, shat when we arrived at Pas- 
saic, New Jersey at the hospital, cne week later, the cast 
was still wet and caused indescribable disccmfort to me 
and great difficulty with the surgecn who removed the cast 
and had to reset the leg because of the pour medical treat- 
ment received at the St. James Hospital. For the final 
three days of my stay at St. Jame, Hospital my husband, 
replacing the nurses we hed hired through the hospital, 
took care of my personal needs, including bed pan and feed- 
ing. At no time did the hospital provide any g?nerat duty 
nurses or nursing care to me. 

The recital of the above facts certainly ccntra- 
dicts the affidavit of Dr. Harland C. Hastings wherein the 
doctor states sala "expert surgical care" was available 
at St. James Hospital. Dr. Hastings at no time spcke to 
Dr. Nobis and was therefore: unaware of any of the condi- 
ticns absard the vessel and this is evident even in his 


affidavit where he uses the avoidance language by saying 
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"there were no qualified surgeons on board the S. S. 
Leonardo Da Vinci I understood". This is far from first 
hand information and without the knowledge of the condi- 
tions on beard the ship as compared to those at the hes- 
pital, Dr. Hastings cculd in no way draw a conclusicn as 
to whether my son and myself would have suffered greater 
distress at the hospital or on the snip. 

As far as ooservatiun of my son is concerned, for 
all the concern which Dr. Hastings endeavors to portray in 
his affidavit, my sen was not in snock at the hospital. 
Indeed he was ambulatory. He was permitted to go cutside 
tne hospital grounds with his father to purchase food so 
that they could heve an adequate diet and he was walking 
around constantly without being attended to by any physi- 
cian or nurse while he was supposed to have been observed 
for the possibility of intra-abdominal injury. 

I have set forth above the material facts concern- 
ing which there is a genuine issue as between myself, my 
son and my husband as plaintiffs and the defendant as pre- 
sented by the affidavits of the defendant's physicians. 
With respect to the affidavit cf Dr. Howard Balensweig, I 
would only point up that the affidavit is one opinicn 
which is not based upon fact !\ut upon records and includes 


speculation such as "the cast probably weighed another 
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4O pounds.” The material fact 1s that Dr. Berry stated 
that I could go aboard the vessel with merely a splint and 
upon arrival at New Yerk could be transported by ambulance 
and that a cast was not necessary. Dr. Balensweig ac- 
cepts the affidavit of Br.Nobis that there was no quali- 
fied surgeon aboard the ship. This at best is merely a 
reiteratiuon of what another person has said. Dr. Balen- 
weig had no personal knowledge concerning this material 
fact. 

The second area of issue between the plaintirfs 
and the defendant is whether there was any negligence on 
the part of the vessel which was a preximate cause cr a 
concurrent proximate cause of the injuries sustained. This 
of ccourse is a legal issue and the facts concerning the 
cruise and the duties and respensibilities of the social 
director of the vessel on this cruise and the custom and 
practice of cruise ships, will be set forth in detail in 
my husband's affidavit, in which I concur and for me to re- 
peat the statements of fact nere in this affidavit would 
be redundant. 

Likewise, I concur in the statements in my hus- 
band's affidavit concerning the ship's agent Fletcher < 
Company, Ltd. at Montego Bay and the factual data concern- 


ing the taxi hire. 
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I have set forth above material facts which are 
the basis of genuine issues between myself, my Scr. and 
my husband as plaintiffs and Italian Line as defendant and 
I respectfully pray that this Cuurt deny the motion fer 


summary judgment made by She defendant. 


s/ 


Adele Metzger 


(Duly Sworn to on 
November 11, 1974.) 
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ANNEXED TO AFFIDAVIT OF ADELE METZGER 
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EXHIBIT la - FACE SIDE OF DR. BERRY'S CARD - 
ANNEXED TO AFFIDAVIT OF ADELE METZGER 
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EXHIBIT 2a - FACE OF PASSENGER LIST - ANNEXED 


TO AFFIDAVIT OF ADELE METZGER 


3 


i 
4) ‘ rn % * 
ee ee 1 rer Loe Te OUT ONE CRS COPE OURTY MONT TL TRIOS Et Or Te TOV IO Tk Oe 


VERE bony OTR PER ROPERS FT TM 


FES LI ES rerio — —I#alian Line 


¥ 2 

3 

4 

1 

. 4 

“N 4 
wee = ~- w ae eta oe entrhtnatintrinsitngsstled 


85a 


EXHIBIT 2b - PORTS OF CALL - ANNEXED TO 
AFFIDAVIT OF ADELE METZGER 


ITALIAN LINE 
S/S “LEONARDO DA VINCI " 


PORTS OF CALL 


NEW YORE Dec. 20th, 1969 
SAN JUAN, PR. , Dec. 23rd, 1969 
ST. THOMAS Dec. 24th, 1969 
CURACAO Dec. 26th, 1969 
CRISTOBAL Dec. 28th, 1969 
MONTEGO BAY Dec. 30th, 1969 
NEW YORE Jan. 2nd, 1970 
Lb 


CWrast Dndies Festival C,uises 
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EXHIBIT 2c - CAPTAIN AND STAFF - ANNEXED 
TO AFFIDAVIT OF ADELE METZGER 


MARIO CASTAGNINO 
Captain 


BRIDGE 
MARIO GAZALE 
Staff Captain 
ENGINE 
ANTONIO BEISO 
Chief Engineer 
OSCAR MANTEEO 
Ass’t. Chief Engineer 
PURSERS 


LIBORIO LIGUSTRI 
Chief Purser 


ALCESTE MANNUCCI 
First Purser 


HEALTH SERVICE 


RODOLFO NOBIS 
Chief Surgeon 


LUIGI GUARDINCEREI 
Surgeon 


RELIGIOUS SERVICE 
Mons. LUIGI FLORAN 


BANKING SERVICE 
LUIGI RUSSO 
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EXHIBIT 3 - SHIP'S DFCX PLAN - ANNEXED 
TO AFFIDAVIT OF ADELE METZGER 
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EXHIBIT 4 - CRUISE STAFF - ANNEXED TO 
AFFIDAVIT OF ADELE METZGER 


CRUISE STAFF 


Mr. JACK SCORDLEY 
Cruise Director 


Mr. BRosalbo LOTTERO - Mr. Sandro RESMINI 
Ass’t. Cruise Directors 


Mrs. Beatrice Horgan COSULICH - Mrs. Carlotta PIRO 
Hostesses 


Mr. & Mrs. Joan VIGDOR 
Bridge Instructiors 


Mr. Michael METZ 
Stock Analyst 


Mr. John CONSIGLIO 
Golf Pro 


Mr. Jerome MAYER 
Lawyer 


Mr Rod FISHER - Mr. Robert RUTKOWSEI 
Mrs. Carol RICHARD 
Child Counsellors 


NINO PEZZINO AMERIGO BRAGLIA 
Maitre d’Hotel 2nd Maitre d’Hotel 


ETTORE COLOMBIN 
Chef de Cuisine 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


RALPH METZGER, JR., ADELE METZGER 
and RALPH METZGER, III, an infant 
under 14 by his parent, Ralph 
Metzger, Jr., 
Plaintiffs : 70 CIVIL 5629 (R.0.) 
-against- 
THE ITALIAN LINE ; 


Defendant. : 


STATE OF NEW YORK : 
COUNTY OF NEW YORK: 

RALPH METZGER, JR., being duly swo11, deposes 
and says: 

I am one of the plairtiffs in the above enti- 
tléd action and make this affidavit in opposition to the 
motion for s’mmary judgment made by the defendant. 

I have read and concur in the statement of facts 
presented by my wife in her affidavit sworn to the 1lith 
day of November, 1974 and I shall not repeat the facts 
wnich we share in common. However, there were certain 
facts which I am aware of and I shall confine myself to set- 


ting rorth those material facts. 


At the Falmouth “Hospital” I personally spoke to 


Dr. Berry while I was in the men's ward and he stated to me 


Affidavit of Ralph Metzger, Jr. 
In Opposition to Motion 


© that he knew that my wife's right leg was broken by look-' 
ing at the right femur. That there was no problem in get- 
ting her back to the ship. That all the ship had to do 

e was get something for the pain and use a splint and then 
get an ambulance ir. New York on Friday upon arrival. Dr. 
Berry continued the . snversation with me and referring to 


& my son, Dr. Berry said the best bet is for you to go back 


to the ship. I will put your son and wife in an ambulance 
to go to the ship. In the meantime, find out if there is 
e a surgeon and telephone me and I will send them to the 
ship. Dr. Berry made no mention of any abdominal - njuries 
or potential ruptured spleen or that my son was in any way 
® suffering from shock or potential shock. As a matter of 
fact, what he did at my request, is give me his card, on 
the back of which he wrote the temporary diagnosis, which 
« has been photostated and attached to my wife's affidavit as 


plaintiffs' Exhibit 1 which I incorporate by reference here- 


in. 
e When I got to the ship, Dr. Nobis met me there and 
said "pack your bags you are not going back to the United 
States by ship." He told me he was going to see Dr. Berry 
e at Falmouth which was a short distance from Montego Bay 
where the ship was. In the meantime, Dr. Nobis gave in- 
structions to have my vaggage placed on the dock. I pro- 
“« 


tested that I wished to go aboard the ship and that Dr. -2rry 
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In Opposition to Motion 
said it was alright. Dr. Nobis said that he would not per- 
mit us to go aboard the shir. He then went with me to Fal- 
mouth. He did not examine the patients, either my wife or 
my son. He did not know the extent of any of the injuries. 
Je did not ask Dr. Berry whether it would be alright to 
take them to the ship. He stated that the ship would not 
take the Metzger family to the United States. 

I was present when Dr. Nobis spoke to Dr. serry 
and at no time did Dr. Berry say to Dr. Nobis that the cases 
were too complicated for the ship. At no time did Dr. 

Berry ever say that the patients must be transferred to 
St. James Hospital in Montego Bay. At no time did I ever 
tell Dr. Nobis that my son had any abdominal complaints. 
The ambulance went to St. James Hospital in Montego Bay. Dr. 
Hastings at St. James Hospital never spoke to Dr. Nobis. 
When I got back to the pier with Dr. Nobis from Falmouth, 
our baggage was on the pier and for the fii t time Mr. 
Fletcher of Fletcher & Company, Ltd., the ship's agent, 
joined us on the Fletcher & Company wharf which was the 
place where the ship launch tied up. It was then that Mr. 
Fletcher was introduced to me. 

I might point out that at no time did Dr. Hastings 
tell me that my wife and son should not go back to the ship. 

I just would like to state that on the Thursday 


that we were at the St. James Hospital I walked out of the 


92a 


Affidavit of Ralph Metzger, Jr. 
In Opposition to Motion 


hospital with my son who had been walking around Tuesday 
and Wednesday with nobody watching over him to care about 
his potential internal bleeding. We went off the grounds 
to a place to eat and then returned. No doctor, no nurse 
gave us any word ow warning or even apoke to us or even 
knew that we had left the premises. This was the careful 
observation referred to by Dr. Hastings. 

With respect to the cruise customs and procedures 
aboard cruise vessels, I am familiar with these because we 
have taken other cruises and the patterns do not vary very 
much. 

In order to have a better understanding of the 
background of this cruise, I should like to set forth the 
itinerary and what tock place basically during the course 
of the voyage. The ship left New York on December 20, 1969. 
Arrived at San Juan on December 23rd; arrived at St. Thomas 
on December 24th; arrived at Curacao on December 26th; ar- 
rived at Cristobol - Panama CaralZone December 28th; ar- 
rived at Mongego Bay, diiation: West Indies December 30th 
and was to sail the same day for New York for arrival on 
January 2, 1970 at 8:00 A.M. 

On board the vessel SS Leonardo Da Vinci there 
was a Cruise Director named Jack Seordly and two assistant 


cruise directors who were part of the cruise staff, plain- 
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~ 


tiffs' Exhibit 4, taken from the Passenger List. The rou- 
tine of Cruise Director Scordley was that at 10 A.M. in the 
auditorium, as a regularly scheduled program item, they 
would have a lecture on port information. The lecture woulu 
often include slides and the Cruise Director would tell 
about the sites to see, the places to shop, the items to 
purchase and the places and things to stay away from. Peo- 
ple vould ask questions concerning liquor, cameras, swimm3 
foods, good and bad. The tours which are offered by the 
ship are offered at the beginning of the voyage on the first 
night and they must be purchased and payment made and they 
are usually closed by the time the lecture commences sev-~- 
eral days later. It is the custom and practice on cruise 
ships to discuss and warn the passengers concerning places 
that are safe, habits of taxi personnel, safe and unsafe 

and other items which would be of mutual benefit to the ves- 
sel and the passengers because this is not a ship that goes 
from one destination to another as a simple transportation 
situation but rather is for the pleasure of going from 
place to place and this is constantly repeated in the ship's 
information lecture and was repeated by Cruise Director 
Scordley on the Leonard Da Vinci. The lecture for Cristo- 
bol and Montego Bay were given at the same time. The 

ship's @ruise Director Scordley advised that the ship's 
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tour for Montego Bay would be an all day affair to Ocho 
Rios which would permit exactly two hours of swimming, ex- 
actly one hour for lunch and exactly two hours for shop- 
ping, no more, no less and that all passengers must stay 
with the ship's tour. Of course at all times it is always 
and has always been the custom of not insisting on the ship's 
tour because (1) the tours are sometimes sold out before 
the lectures are given and before the arrival at the port 
and (2) because people do not necessarily wish to go or 

be bound by a rigid tour schedule. In our case, we did not 
wish to go swimming that day. We wished to shop at our 
leisure. There was a particular shop in Montego that we 
went to and heard about and the tour was not going to this 
place. We went ashore by taking the ship's tender, a 
taunch which is owned by the Italian Line to the port pier 
at Mongego Bay which is at Fletcher's Wharf which is owned 
and operated by Fletcher & Company, Ltd., the ship's agents 
for this defendant. 

The Fletcher's wharf is an enclosed fenced in 
wharf and the taxis, both licensed and unlicensed are at the 
fence. At no time did the Cruise Director Jack Scordley 
mention the distinction between types of cabs ashore in 
Montego Bay to be found at Fletcher's Wharf. 


I therefore join in the application of my wife on 
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‘ 


behalf of myself, my wife and my son and ask this Court to 
deny the defendant's motion fcr summary judgment since 


there are genuine issues as to material facts. 


s/ 


RALPH METZGER, JR. 


(Duly sworn to on 
November 11, 1974.) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STATE OF NEW YORK 
COUNTY OF NEW YORK ri 

FRANK W. STUHLMAN being duly sworn deposes and 
says: I am an atturney at law, a member of the firm of 
Kirlin, Campbell & Keating, attorneys for the defendant 
"Ttalia"-Societa per Azione Di Navigazione-Genova, sued 
herein as The Italian Line, and am familiar with the facts, 
pleadings and proceedings heretofore had in this action. 

On November 13, 1974, at noon, your deponent was 
presented with plaintiffs' attorney”s affidavits, exhi- 
bits and other papers in opposition to defendant's motion 
for summary judgment. It is defendant's contention that 
none of the points concerning which there is genuine con- 
troversy are material to this action. The only exception 
is plaintiffs' attorney's sweeping statement that plain- 
tiffs "controvert" all the statements of fact set forth in 
defendant's statement under Rule 9 (g). In defendant's 
statement under Rule 9 (g), items #1 through and including 
#14, are taken directly from the depositions of plaintiffs 
taken under oath on May 19, 1971, and signed by them at a 
later date. The original is on file with this Court. Thus, 


not only did plaintiffs testify under oath, but they there- 
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after read and signed their depositions before a Notary 
Public. For the plaintiffs' attorney now to state that 
statements of fact based upon plaintiffs' testimony are 
controverted, can only be interpreted as error, an attempt 
to mislead this Court, or a statement that plaintiffs have 
perjured themselves. Moreover, plaintiffs do not specifi- 
cally controvert their depositions or defendant's state- 
ments under Rule 9(g) in their affidavits in opposition to 
this motion except in some immaterial details. 

Despite the numerous "genuine" issues which are 
claimed to be "material" to this motion, plaintiffs' at- 
torney does essentially refine the questions presented to 
just two: (1) whether there is a factual issue to be 
titted concerning the claimed negligence of the defendant in 
failing to warn plaintiffs of "known dangers ashore" (unli- 
censed taxis), and whether that failure was a proximate 
cause of their injuries; (2) whether the vessel's Dr. Nobis 
was negligent in refusing to accept plaintiffs on board in 
their condition. 

In this reply affidavit, there has been insuffi- 
cient opportunity to deal with each "issue" which plain- 
tiffs' attorney claims is genuine. It is suggested it would 
assist the Court if defendant is allowed to offer a point 
by point refutation as to the genuineness and/or material- 


ity of plaintiffs' "issues". The two broad questions pre- 
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sent-d: (1) negligence in failing to warn plaintiffs of 
unlicensed taxis ashore and (2) Dr. Nobis' refusal to re- 
patriate plaintiffs on the vessel are the questions upon 
which this motion depends. The mere statement that a fact 
is controverted is insufficient to successfully oppose a 
motion for summary judgment, particularly when plaintiffs' 
depositions and defendant's affidavits are contrary. Plain- 
tiffs have not successfully refuted or controverted any 
material fact. Material facts remaining uncontroverted ap- 
pear in plaintiffs' depositions (Defendant's Statement un- 
der Rule 9 (g), numbers 1 through and including 14). These 
deal with the claim of a negligent failure to warn plain- 
tiffs of taxis on shore. The other question which has not 
been successfully refuted is based upon the affidavits de- 
fendant offered as Exhibits and are to be found in defendant's 
statement under Rule 9 (g), numbers 15 through and includ- 
ing #18. 

It is hornbook law that in a motion for summary 
judgment, a statement of fact by the moving party which is 
not refuted or controverted by evidence that would be con- 
sidered competent at a trial is deemed to be admitted, and 
plaintiffs must oppose by the same type of materials as 
are open to movant, Moore's Fed. Practice 456.15 3) ft 
concise resume of the facts which have not been success- 


fully refuted by plaintiffs and which therefore must be 
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considered admitted are as follows. The Metzgers refused 
an Italian Live tour preferring to make their own arrange- 
ments which was accomplished with a taxi driver on the 
street near Fletcher's Wharf and there was no Italian Line 
agent present. (depositions of plaintiffs pp. 98 & 99). 
Plaintiffs hired an automobile and driver which was not 
licensed as a taxi by the Jamaican government and they were 
involved subsequently in an accident in that vehicle. The 
Jamaican law regarding drivers' .‘censes is found attached 
to the affidavit of Mr. Paul Levy. Plaintiffs' attorney 
has not objected to or controverted the law as set forth 
therein. The affidavit and attachments quite simply demon- 
strate that a Jamaican driver of a private vehicle must 
demonstrate the same degree of competency as the driver of 
a commercial vehicle. There is nothing in the affidavit 
concerning licensed and unlicensed vehicle because it is 
immaterial. It should be apparent from the affidavit that 
a licensed taxi must be driven by a commercially licensed 
driver, whereas a private license is sufficient for the 
driver of a non-commercial vehicle. There is no distinc- 
tion between the two categories in respect of safety or 
competency tests given the drivers. Therefore, there could 
be no questions of the safety of plaintiffs whether they 


took a licensed or unlicensed vehicle. There is no material 
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question of fact as to whether or not defendant warned 


plaintiffs to take a commercial or private vehicle. In- 
deed under the cases cited in defendant's memorandum, the 

law does not impose a duty on the shipowner to assist in 

the choice or decision of passengers' activities on shore. 
There is no doubt that plaintiffs refused defendant's pré- 
ferred tours for whatever reason. There can be no negligence 
without breach of a duty owed. 

With respect of the second question presented as 
to Dr. Nobis' negligence, much is made in the affidavit of 
plaintiffs and their attorney of who said what to whom or 
whether anything was said involving the doctors. In this 
context, plaintiffs have not refuted or controverted the 
facts which are material to this motion. 

The following is a brief resume of those facts 
which have not been controverted by the plaintiffs, as 
found in the affidavits of Drs. Berry, Hastings, Nobis and 
Balensweig. Mr. Metzger requestzd Dr. Berry to write his 
diagnosis on the reverse side of his card so he could ac- 
curately inform Dr. Nubis of the problem. Dr. Nobis was 
shown this card which is plaintiff's Exhibit 1. Concern- 
ing the son, the card reads: "? # spleen with \silegible) 
peritoneum/ not shocked at present." Dr. Nobis read the 
card handed to him and was thus acquainted with a possible 
abdominal problem. The vessel was not equipped for ab- 


dominal surgery (not controverted) and Dr. Nobis was not 
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a qualified surgeon, all statements by the plaintiffs to 
the contrary notwithstanding. The fact that Dr. Nobis' 
name appeared as "chief surgeon" on the staff list is a 
title and had nothing to do with specific medical special- 
ties. In any event, Dr. Nobis' statement is the best evi- 
dence of whether or not he is a qualified surgeon. Would 
plaintiffs or anyone submit willingly to an operation by 
an admittedly unqualified surgeon? 

The Metzger's son, Ralph Metzger III, testified 
on deposition (se: pages 82 and 83) that he was bruised 
"911 over", that he was not able to walk, that he could 
not "turn on my side at night it hurt so much", and that 
this was true of "both sides". Indeed, an element of 
damages claimed by plaintiffs is that the son, Ralph 
Metzger, III, later developed urinary problems which are 
claimed related to the accident. Thus, there can be no 
questions that the boy's abdominal bruises and pain were 
communicated to Dr. Berry who in turn communicated them 
at least in writing to Dr. Nobis. Based upon that un- 
controverted fact, it is simply a matter of medical opin- 
ion and advice that resulted in plaintiffs being refused 
repatriation on the vessel. 

Even if it could be success“ully maintained that 
under the above uncontroverted circumstances, Dr. Nobis 


was negligent is not accepting plaintiffs on board, as a 
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matter of law, the shipowner cannot be held liable to a 
passenger for the negligence of its physician. It has been 
held in this Circuit that the shipowner is not in the busi- 
ness of curing or treating patients (passengers) and it not 
a floati , hospital; that the ship's physician is an inde- 
pendent medical expert carried on board for the convenience 
of passengers. The only duty of the shipowner is to se- 
lect a competent physician and the fact that he may err 
does not prove he was incompetent, or that the company was 
negligent in hiring him, Joseph Andur vs. Zim Israel Navi- 
gation Co., (SDNY) 1969 AMC 2418, 310 F. Supp. 1033, 1042; 
Ludena vs. Santa Luisa, etc., (SDNY) 1953 AMC 535, 112°. 
Supp. 401; DeZon vs. American President Lines, (1943) AMC 
483, 318 U.S. citing Laubheim & DeK. N.S. Co. 107 N.Y.S. 
228 and O'Brien vs. Cunard SS.Co., 154 Mass. 27e. 

In this case, however, plaintiffs were examined 
and treated on shore by a doctor of their own choosing, 
which choice was forced on them by circumstances they cre- 
ated. Dr. Nobis' acceptance of their treating physi- 
cian's findings and advice cannot be negligent as a mat - 
ter of law. 

There can be no negligence where there is no duty 
owed. It remains uncontroverted that defendant owed no 
duty to inform plaintiffs there were "Gypsy" taxis avail- 


able for hirein Jamaica, in any event, and particularly 
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wher: all drivers had to pass the same driver tests. Plain- 
tiffs' attorney questions the assumption the driver was | 
licensed. Assuming he was not licensed, plaintiffs cannot 
prove a duty on defendant to warn against such ridiculous 
possibilities. 

Under the best (and most conservative) medical 
advice available, plaintiffs were refused passage for medi- 
cal reasons and opinion because of possible internal com- 
plications. It sannot be contended that this was negli- 
gence, or even medical error just because compliations 
failed to develop. 

Plaintiffs have utterly failed to demonstrate 
there is a genuine iasue of fact which is material to 
claimed negligence of the defendant either in the area of 
failirg to warn of taxis on shore or refusing to accept 


plaintiffs on board on the sailing date. 


s/_ Frank W. Stuhliman 


Sworn to before me this 
15th day of November, 1974 


Salvatore P. Milazzo 
Notary Public 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


STATE OF NEW YORK 
county OF NEW York} 

FRANK W. STUHLMAN, being duly sworn, deposes and 
Says: 

I am an attorney at law, a member of the firm of 
Kirlin, Campbell & Keating, attorneys for the defendant 
"Italia"-Societa per Azioni Di Navigazione-Genova, sued 
herein as The Italian Line, and am familiar with the facts, 
pleadings and proceedings heretofore had in this action. 

The purpose of this supplemental affidavit is to 
reply to the numerous claims by plaintiffs and their at- 
torney that there are genuine questionsof fact which are 
material to the issues. It is quite clear from reading 
plaintiffs' papers that every possible point of contention 
is raised in a desperate attempt to find some item of dis- 
agreement the Court might feel requires a trial. 

In plainciffs' statement under Rule 9 (g), there 
is a specious attempt to avoid all admissions made on ex- 
aminations before trial by "controverting" all of cefend- 
ant's Rule 9 (g) statement. However, there is no support 


in affidavit form or otherwise. The Second Circuit stated 
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in Community of Roquefort v. William Faehndrich, Inc. 
(1962) 303 Fed. 2d, 404; ". . . the Rule 9 (g) statement 
4s not a substitute for affidavits alleging facts a 
Plaintiffs' naked allegations that all of defendant's Rule 
9 (g) statement 1s controverted is without supporting affi- 
davits and therefore such must be deemed admitted, parti- 
cularly those items based upon plaintiffs' sworn testimony. 

The essence of plaintiffs' purported claim ap- 
pears to lie in two areas (1) a negligent failure of de- 
fendant to warn the plaintiffs that some of the taxis in 
Jamaica were licensed as such and some were merely private 
vehicles (Gypsy taxis); (2) Dr. Nobis, the ship's physi- 
cian, was negligent in refusing to allow plaintiffs back 
on board the vessel because of their injuries. 

Anent the first area of claimed negligence, it 
has been demonstrated in defendant's Memorandum that the 
shipowner as a matter of law cannot be held liable for the 
negligent injury on shore of passengers by an independent 
contractor, (see cases cited therein). In order to resolve 
any lingering doubt that plaintiffs might have a triable 
issue in this area, we refer to the Jamaican law appli- 
cable to taxicabs. Plaintiffs have not controverted the 


applicaole Jamaican regulations attached to the affidavit 


3 


of Mr. Paul Edmond Levy, a Jamaican attorney. It is clear 


from a review of his affidavit and the attached regulations 
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that the differences between testing for a "private" dri-, 
ver's license and a "general" driver's license, are not 
matters of safety, competency or driving ability. It is 
equally clear that the licensed driver of a private ve- 
hicle who offers it for hire must pass as rigid a safety 
or competency driving test as does the driver who is li- 
censed to operate a commercial vehicle for hire. (licensed 
taxi). All vehicle operators in Jamaica who are licensed 
as drivers are equally qualified by law. Therefore, as 
between licensed and unlicensed taxis, (both of which re- 
quire licensed drivers) there simply exists no danger 
against which a shipowner could warn the plaintiffs. Plain- 
tiffs' attorney has raised the specter (without proof) that 
perhaps Godwin Johnson was not even a licensed driver. It 
would be absurd to expect the shipowner to warn plaintiffs 
they might find an unlicensei driver willing to serve them 
on the Island &nd there is no support for this. (In point 
of fact, Godwin Johnson held a valid driver's license for 

a private vehicle but was not licensed to drive a commer- 
cial taxi, and this cai: be supported by affidavits if re- 
quired.) It is subm’**-c + swever, that if there is no duty 
on the sart of the shipown-r to warn against private vehi- 
cles witi licensed drivers { ypsy taxis), there cannot con- 
ceivably be a duty to warn against the possibiity of a ve- 


hicle driven by an unlicensed driver. 
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7 Plaintiffs! second area of contention that Dr. 


Nobis was negligent as a ship's physician because he re- 

fused plaintiffs further passage is replete with argumen- 
e tative detail which falls far short of genuine issues 
which are material to the case. Defendant's reply affi- 
davit (see cases cited p. 6) is referred to for the legal 
proposition that a shipowner cannot be held liable to a 
passenger for the negligence of its physician. 

Plaintiffs' choice of a treating physician (Dr. 

Berry) was forced upon them by circumstances. There was 
no way for plaintiffs or the shipowner to know their dri- 
ver would be negligent. Once the injuries were received, 
plaintiffs accepted the ministrations of Dr. Berry. Dr. 
Nobis did not treat plaintiffs at any time and Dr. Nobis 
cannot be said to have been negligent or incompetent. 
Plaintiffs offer not a scintilla of evidence that they 
were refused what would have been better treatment or fa- 
cilities on board the vessel than were available on shore. 
Nor have they offered evidence that such refusal] inured to 
their detriment. We have found no cases and plaintiff has 
cited none where a shipowner has been held liable for leav- 
ing passengers on shore for treatment in a civilized coun- 
try with government and private hospital facilities avail- 
able. The Court is asked to take judicial notice that 


Jamaica is a highly civilized though small nation where 
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English is the official written and spoken language. 
Plaintiffs have not controverted in any way the state- 
ment that the vessel was not equipped for abdominal sur- 
gery. Plaintiffs have not contoverted that St. James Hos- 
pital was equipped for abdominal surgery or that qualified 
surgeons were available there. 

The fact that the Metzgex boy was ambulatory is 
immaterial, if true, in the face of his own testimony that 
he could not walk and could not lie on either side (at 
least on the date the ship sailed) due to abdominal pain. 
The fact that he may have recovered following the vessel's 
sailing is quite beside the point. The fact that Dr. 
Berry wrote on his card the boy was then not "shocked" is 
equally immaterial because the boy had abdominal pain by 
his own admission. Following an accident, abdominal pain 
is a symptom of possible internal injury which could re- 
sult in shock and death without surgical intervention. This 
medical fact has not veen controverted by plaintiffs. Dr. 
Balensweig's affidavit was offered te demonstrate accepted 
medical practice under the circumstances. The doctor in- 
cidentally mentioned the weight of a cast as a factor in 
moving Mrs. Metzger and indeed, a cast was eventually ap- 
plied. Incidentally, the movement of Mrs. Metzger to the 


vessel undoubtedly could have been accomplished,but it in- 


- voives more than a gangway. It includes transferring a 
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loaded stretcher from the dock to a tender (light boat), 
a trip to the vessel and a second transfer from the tender 
to the ship. A tender in harbor is normally expected to 
be affected by waves. 

Much is made in plaintifS8' affidavits that D:. 
Nobis was listed as “chief surgeon" by the defendant. This 
is merely a title. Dr. Nohkis was not held out to the plain- 
tiffs at any time as a surgeon and indeed, he specifically 
said he was not one. In any event, plaintiffs did not re- 
ly upon Dr. Nobis purported qualifications as a surgeon 
at any time to their detriment. The lack of equipment on 
board for abdominal surgery (not controverted) was suffi- 
cient ground for refusal of passage. 

A suggestion is made by plaintiffs that even if 
Dr. Nobis was not in fact a qualified surgeon, they should 
have been taken on board because the vessel "may" have car- 
ried a qualified surgeon among its passengers. This raises 
not issue of triable fact. The checking out of passenger- 
surgeons' qualifications can hardly be held a duty of re- 
quirement on the part of the vessel and in any event, any 
such qualified passenger could have refused to operate at 
sea. The possibility of an emergency operation on board 
| was a situation which Dr. Nobis specifically avoided. It 


e is important to note that the vessel's hospital plan of- 
— fered by plaintiffs demonstrates there is no operating room 
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or surgical facilities on board. 

Two additional factors have been raised by plain- 
tiffs in their attempt to create genuine fact issues. One 
is the claim that neither Mr. or Mrs. Metzger apparently 
heard Dr. Berry and Dr. Nobis conversing, at least not spe- 
cifically concerning them. This is inadequate to overcome 
the affidavits of Dr. Berry and Dr. Nobis as to what facts 
were presented to them and their medical opinion and deci- 
sion flowing therefrom. Whether or not any specific com- 
munication between the two doctors was heard by plaintiffs 
is wholly immaterial. This cannot controvert either doc- 
tors' affidavit. As if more were needed, plaintiffs' Ex- 
hibit I is a photostat of Dr. Berry's diagnosis written 
on the reverse ef his own card for the sole purpose of com- 
municating to Dr. Nobis. This is testified to by Mr. 
Metzger, (depositiou of plaintiffs pp 45-48). It is also 
admitted by vlaintiffs, that although Dr. Berry may have 
initially felt they could ¢o2 back to the ship, he specifi- 
cally told Mr. Metzger " ..to be sure there was a surgeon 
on the ship..." (deposition of plaintiffs p.41) and, "... 
grab a cab and go back to the dock and find out if there 
is ¢ surgeon..." (deposition of pleintiffs p. 42). Thus, 
the ¢ is ample confirmation in the admissions on deposition 
of tune , Llaintiffs of both Dr. Berry's and Dr. Nobis' af- 


fidavits regarding the possiblity of an internal injury 
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and for Dr. Berry's position that their return to the ves- 
set waS on condition there be a surgeon on board. Dr. No- 
bis has sworn he was not a qualified surgeon and this has 
not been controverted. 

It is the firm conviction of your deponent that 
if any doubt lingers that plaintiffs might somehow harbor 
a material fact concerning which there is a genuine issue 
to be tried, it can be destroyed by further affidavits. 
All of plaintiffs' voluminous argumentative details should 
not have to be the subject matter of affidavits, but such 


can be accomplished and, it is respectfully submitted, 


should be allowed by the Court rather than deny this motior. 


Plaintiffs "must adduce factual materin. which raises 4 
substantial question of the veracity or cor -leteness of 
the movant's showing or presents countervatling facts"; 
and the rule "that summery judgment may not be rendered 
when there is the 'slightest doubt' as to the .~acts no 
longer is good law", Beal vs. Lindsay, (2a Cire. 1972) 
468 Fed. 2d, 287, 291. 

Local rule 9 )g) reads in part as follows: 

"Ail material facts set forth in the state- 
ment required to be served by the moving 
party will be deemed to be admitted unless 
controverted by the statement required to be 
served by the opposing party.” 

It is respectfully s mitted the mere statement by plain- 


tiffs that defendun. s items are controvert ' is insuffi- 
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cien. and those defendant's statements thus uncontroverted 
should be deemed admitted. In the cited cases of Community 
of oquefort vs. William Faehndrich, inc. (supra, at page 
498, the Second Circuit said: "However, summary judgment 
cannot be defeated where there is not indication that a 
genuine issue of fact exists; to permit that would be to 
render this valuable procedure wholly inoperative and to 
place a ‘devastating gloss' on the rule". 

It is urged therefore that the Court grant defend- 
ant's motion for summary judgment. It is respectfully sub- 
mitted it has been amply demonstrated no material facts 
exist concerning which there is a genuine issue to be tried. 
If the Court should feel there is sufficient doubt as to 
the materiality or genuineness of any fact raised by plain- 
tiffs, it is requested further affidavits on such points 


be allowed. 


FRANK W. STUHLMAN 
Sworn to before me this 
27th day of November, 1974 


Nicholas J. Marcantonio 
Notary Public 
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UNITED STATES DISTRICT COURT 


SOUTHER DISTREET OF NEW YORK 


i ces acer ee SO aE AED EDS ORIN SM ere EN > 4 
RALPH METZGER, JR., ADELE METZGER and 
RALPH METZGER III, an infant under 14 
by his parent, RALPH METZGER,JR., 
Plaintiffs, : 
-against- : 70 CIV 5629 
THE ITALIAN LINE, 
Defendant. 
Sa ae aalappnonra ear nn one Spee a ey ae Nee SEE I Re eras Te p 4 


Deposition of plaintiffs RALPH METZGER, 
JR., ADELE METZGER and RALPH METZGER III, 
held at the offices of Kirlin, Campbell & 
Keating, Esqs. 120 Broadway, New York, New 
York, on the 19ch day of May, 4571, at 
1:20 p.m., pursuant to not‘ -e dated February 
19, 1971, befcre Edward Shulman, a Notary Public 


of the State cf New York. 


ee reporting company, inc. 
walter holden. CoM 
150 nassau street 
new york, n. y. 10038 
beekman 3-6388 
ll4a 


PM 


24 


25 


APPEARANCES : 


HERBERT J. KAPLOW, ESQ. 
Attorney for plaintiffs 
170 Broadway 

New York, New York 


KIRLIN, CAMPBELL & KEATING, ESQS. 
Attorneys for defendant 

120 Broadway 

New York, New York 


BY: FRANK W. STUHLMAN, ESQ., 
Of Counsel 
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* IT IS HEREBY STIPULATED AND AGREED 


by and between the attorneys for the repsective 


’ parties herein, that filing and sealing be 
& e 
. and the same are hereby waived. 
6 
IT IS HEREBY STIPULATED AND AGREED 
e ‘ that all objections, except as to the form 
8 
of the question, shall be reserved to the 
° time of the trial. 
10 
od 2 IT IS FURTHER STIPULATED AND AGREED 
" that the within deposition may be signed 
12 
and sworn to before any officer authorized 
® 13 
to administer an oath, with the same force 
14 
and eff-ct as if signed and sworn to before 
15 
¢ the Court. 
16 
IT IS FURTHER STIPULATED AND AGREED 
7 that a copy of the within deposition shall te 
18 7 
e furnished to the attorney for the plaintiffs, 
19 
without charge. 
20 
e a1 
22 
ae 23 
a 
24 
25 
1l6a 
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RALPH 


4 


METZGER I R., a plaintiff herein, 


having been duly sworn by the Notary Public, 


testified as follows: 


EXAMINATION BY 


MR. STUHLMAN: 


Q 


A 
Q 
A 
Q 
A 


Q 


Your full name? 

Ralph Metzger, Jr. 

Your home address? 

17 Vincent Drive, Clifton, New Jersey. 
Have you ever used any other name? 

No. 


Are you suing The Italian Line for injuries 


allegedly occurring on December 30, 1969? 


A 


> oOo rr co F © 


» oO 


That is correct. 

You are married. sir? 
Yes, I am. 

Your wife's name, please? 
Adele. 

What is her maiden name? 
Lipton. 

What is your address? 

Her address? 

You living together? 


Yes. 
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2 Q You live with your wife? 
3 A Yes. 
4 Q The address is on the record? 
5 5 A Yes. 
6 Q How long have you lived at that address? 
7 A Ten years. 
8 MR. KAPTOW: Off the record. 
9 (Off the record discussion.) 
: a Q Do you have any children? 
il A Yes. 
12 Q Will you name them, please? 
> lu A Ralph III. 
14 Q Is that the only child. 
15 A I have two that were deceased. 
16 Q How old is Ralph IIT? 
17 A He is 12. 
2 18 Q Is Ralph III the infant plaintiff named in 
19 the lawsuit against Italian Lines? 
20 A Yes. 
21 Q Your wife is Adele Metzger who is also named in 
22 guit against Italian Lines in this present suit? 
e - 23 A Yes. 
24 Q When were you born, sir? 
25 A October 5, 1918. 
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A 


Q 


Metzger 6 
Where? 
In New York City. 
How long have you been married? 
Approximately 13 years. 


Were you a passenger on The Italian Line 


vessel LEONARDO DiVINCI? 


A 


Q 


A 


Q 


A 


Yes. 
With your wife and Ralph “etzger III? 
Yes. 
What was your cabin, do you remember? 


No. I have his picture. I don't know his name. 


I did meet him. 


Q 


A 


Cabin. 


I believe it was 450. I have been on a 


number of shirs nd I can't remember or wouldn't remember 


the name. 
Q 
A 
Q 
personally? 
A 


Q 


Was this a cruise to thc West Indies? 
Yes. 


Where were you injured? Were you injured 


Yes. 
Was your wife injured? 


Yes. 


And your son? 
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A 


Q 


Metzger 7 
Yes. 
You all suffered personal injuries? 
Yes. 
What was the location of the injuries? 
Location on the body? 


Where were you hurt, were you all injured 


in an accident? 


A 


Near Duncans on the road between Duncans 


and Falmouth in Jamaica. 


Q 


A 


tine? 


mo FY 8D 


A 


Were you all injured at the same time? 
Yes, 


Were- you rassengers in a vehicle at the 


Yes. 

Will you describe that vehicle? 

It was a six passenger Rambler. 
Rambler? 

Yes. 

Had you hired this Rambler? 

Yes. 

Where did you get in it or hire it? 


At the dock, wht is called Fletcher's 


Wharf,where the boat docked. Where the tenders let you 
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off the boat in Montego Bay. 
Q Was this an Italian Line tour that you were 


on, this taxi trip? 


A No. 

Q Did they have Italian Line tours? 

A They ran different tours. They did run 
tours. 

Q This was not one of them? 

A No. 

Q What were the circumstances under which 


you got this taxi? 
A I don't follow. 
Q Just take it step by step, You got off 


the ship how, how did you get off the vessel? 


A We took a tender from the vessel into the 
dock. 

Q You got off on the dock? 

A That is correct. 

Q This is all three cf you now. When I 


say all of you, your family, I mean your wife and your 


son Ralph. 
A Yes. 
Q You went from the tender to the dock. This 


dock I believe you said was called Flet«ar's Wharf. 
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Metzger 9 
A Yes. 
Q What did you do when you got off the dock 


on Fletcher's Wharf, what did you do, see a taxi or 


what? 
A We -- 
Q Describe how you got the taxi. 
A Well, we didn't take the taxi. I think 


you need a little clarification here because ~~ 


Q That is what I am asking you for. 

A We had taken a tender into the dock. 

Q Right. 

A And we went shopping. 

Q Right. 

A Yes. 

Q Where? 

A In Montego Bay. 

Q Right. The three of you, you all stayed 
together? 

A Yes. To answer your question about a 


tour, the ship did run -- 
MR. KAPLOW: Don't go back. 
Q You went shopping in Montego Bay? 
A I am trying to clarify. There were two trips 


from the boat onto the land. 
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the dock. 
Q 
A 


confused. 


> ob +r & PP DO 
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What was the trip of your accident? 

The trip -- 

Was that the first one or second one? 

The second one. 

Are you talking about the first trip? 

You have raised the question when we came to 
You are throwing me into a state of confusion. 
I don't mean to confuse you, sir, please. 


You are not confusing me, you are a little 


MR. KAPLOW: Off the record. 

(Off the record discussion.) 

You went shopping in Montego Bay? 
Yes. 

Did you make purchases? 

Yes. 

What did you do then? 

We went back to the ship. 

By tender? 

By tender. 

What did you do on the ship? 

We deposited the packages in the room. 


Yes? 


Picked up our box lunches which had been 
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Metzger 11 
previously prepared. 
Q Did you ask for box lunches to go ashore, 
is that the idea? 
A Yes, we had asked ahead. That was one 


of tHe things because we had intended to go elsewhere. 


MR. KAPLOW: Just answer his question. 


Q You had intended to go where? 

A I had asked on the dock about taking a trip 
elsewhere. 

Q Who did you ask on the dock? 

A I asked the Jamaican Tourist Bourd. 

Q Did you take the trip you asked about 
eventually? 

A I didn't ask about a trip. I asked about 


taking a trip to Ochos Rios. 


Q But you went back to your ship with the 
packages? 

A When I first came off, right. 

Q Then you went back to the ship, deposited 


the packages which you purchased and picked up ba 


lunches, is that right? 


A Yes. 
Q Then did you leave the ship again? 
A Right. 
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Q Did you take yo..r box lunches with you? 
A Right. 

Q How did you get bacx to the shore? 

A By tender. 

Q About what time did you get back to the 


shore the second time? 


A Approximately ndne Ucn~ 

Q When? 

A Approximately nines 1.2 

Q When you got to Fletcher's Wharf, is that 


correct, the second time, did you get there the second 
time on the same devs? 

A Yes. 

Q You qex off the tender or out of the tender 


onto the dock? 


A Yes. 
@) What did you then do, sir? 
A I went back to where the tourist, Jamaican 


Tourist Board official was. 

Q Right. 

A And I was appro«ched by a cab driver very 
close to him and I made my own arrangements to go to 
Ochos Rios. 


Q With whom? 
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A With the cab driver. As I had been told. 
Q Who had toid you? 
A The courist official told me you make 


your own ceal witn the driver. 


Q Was this in fact a taxi that you took, 
or cab? 
A I thought it was but it turned out that it 


was an unlicensed cab. 


Q Were there any special markings of any 
kind? 

A I found out later that theie are. 

Q Were there on this cab? 

A Subsequently I saw there were none. 

Q What were your arrangements with this cab 
driver” 

A To go to Oches Rics and back for $30.00 


In other words, we were going to get back to the ship 
before it departed. 

Q What was the timc that you were supposed 
to be back on the ship? 

A The scheduled departing time was at 5 


or 5:30, I am not quite sure. 


Q Were there other taxis around in the vicinity 


Or cabs or cars for hire? 
126a 


Metzger 
2 A Yes. 
3 Q Were they different from the one that 
4 you took? 
e a A I didn't actually notice because I just 
6 made the arrangements right in front of the tourist 
7 official... 
8 When I got into the car, I had every 
9 reason to believe it was a licensed car. 


= 10 Q Did it have any markings of any kind on it? 


11 A % would:.'t have known what the markings were. 
12 MR.KAPLOW: Wait until the question is 

@ oa 
13 cinished. 
14 Q Did it have anything on it that said taxi? 

4 a No. 

e 15 ° 
16 Q Did it have any markings that would distinguish 


17. it from an average passenger automobile? 


® 18 MR. KAPLOW: Note my objection to the 


19 form of the question. 
20 It assumes certain things. 
y 21 MR. STUHLMAN: You know what I am driving 
22 at. 
es - 23 Q Did you finally go to this cab driver's car? 
24 A Yes. 
25 Q And this was a six passenger Rambler, is 
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that correct? 
A This car was directly in front of this 


tourist official. 


Q Who was the tourist official, was he a 
Jamaican? 
A A Jamaican Tourist Board -- with a hard hat 


helmut, short pants, a regular uniform. 
Cc Will you describe the car, can you remember 


the color or markings, if any? 


A It was a six passenger Rambler? 

Q Do you remember the color? 

A I thought it was a dark red. 

Q Dark red? 

A Yes. 

Q Do you know whether it had any license 
plates? 

A Yes, it had a plate. 

Q Did it have any meter in the taxi? 

A No. 

MR, KAPLOW: iote my objection to the form 


of the question. 
Q Did the driver wear a uniform? 


A No. 


MR. KAPLOW: Objection to the form of that 
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question. Was it -- 

Q Did the driver appear to be a Jamaican native? 
Can you describe him? 

A I wouldn't know whether he was a native 
Jamaican or not. 

Q Did you ever subsequently find out the 


identity of the driver? 


A Yes. 

Q Would you tell me what it was? 

A What do you mean "Identify"? 

A Who he was. 

A Godwin Johnson. 

Q Was he a private cab operator, did he 


operate for a company, do you know? 
A They were all private cabs as far as I 
could see. | 
MR. KAPLOW: Note my objection to this 
question as calling for a legal conclusion. 
Q Did you subsequently ever discover whether 
Mr. Johnson owned the cab? 
MR. KAPLOW: Objected to. This matter 
is -- I direct the witness not to answer this 


question. 


This question at this time is still 
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under investigation by counsel for the plaintiffs. 
Q Did you ever subsequently find out who 
owned the taxi in which you were riding? 
MR. KAPLOW: Same statement by counsel 
for the attorney for the plaintiffs. 
Q Do you recall any markings this car had on 
it of any kind? 
A No. 
Q Did it have any special lights or anything 


that would distinguish it from the average passenger 


vehicle? 
A No. 
Q Did the driver wear anything which would 


distinguish him from the average passenger vehicle? 
A Mo. 
Q Were there any other -- 
MR.KAPLOW: Note ny obtection to the form 
of the questions. 
Q Did you notice any other cars which appeared 
to be for hire in the vicinity of the Tourist Bureau 
at the time that you made arrangements with Mr. Johnson? 
A There were probably others there, yes. 
Q) De you know whether any of the cars in that 


vicinicy had any markings or features which would 
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distinguish them from private vehicles? 


MR. KAPLOW: I object to the form of 


the question. 

You are asking does he know now or did 
he know then? 
Q Do you recall -- 


MR. KAPLOW: I d.cect the witness not 


to answer. 


MR. STUHLMAN: Does he know now. 


Q Do you kucw now, do you recall any distinguishing 


features or markings on any of the cars in the vicinity 
of the Tourist Board's official booth which would lead 
you to believe they were other than private vehicles? 
MR. KAPLOW: I am going to object to the 
form of the question unless it's established 
that he had such knowledge at that time as 
distinguished from his knowledge now. 
Q Do you recall, is my question. 
MR. KAPLOW: I still object to the form 
of the question. 
May we go off the record? 
MR. STUHLMAN: Yes. 


Off the record, 


(Off the record giscussion.) 
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® 2 Q Do you recall having seen any vehicle in 

3 the vicinity of the amaican Tourist booth at the time 

4 you were making arrangements with Mr.Johnson on vehicles 
which distinguished them or were different from the 


6 average passenger vehicle? 


7 A No. 
cd 
8 Q Did you find out subsequently that there 
9 were or are on vehicles for hire in that part distinguishing 
. 10 features or markings, that is distinguishing them from 
il private vehicles, do you know now, do you now have 
12 knowledge? 
° ‘ 13 A Are you talking about markings on the car? 
14 Q On the car. 
e 15 A Are you referring to a license plate? 
16 Q I am talking of the car. 
17 A The car itself? 
ca 18 Q That's right. 
19 4 No. 
20 Q Do you now know there is any distinction 
? 21 between the license plates? 
22 A Yes. 
ag 23 Q Between cars for hire anda Private cars? 
24 A Yes. 
ee 25 Q You do? 
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A Yes. 
C What is that distinguishing feature? 
aN Now I know that they have a plate that 


indicates it's a licensed cab. 
Q To your present knowledge, is that the only 
distinguishing feature between a privately owned vehicle 


and a vehicle which is offered to the public for hire 


and licensed as such? 
A Yes. 
Q That is the only distinguishing feature 


that you can recall? 
A Right. 
MR. KAPLOW: Objected to. 


You mean that he is talking about his knowledge 


now. 

When this came into existence he doesn't 
know. 
Q Do you recall any other distinguishing 


feature except this which ycu have recently come 
across about the license plate? 
A That is the way I answered it. 
MR. KAPLOW: He has not even said that 
he knew those special plates were on there at 


that time. 
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° : MR. STUHLMAN: I know, he has not said it 
3 now. I haven't asked him that. And I don't 
4 care whether-he knew it or not. 

* 5 Q You have shown me a photograph of a Volkswagen 
6 Bus with two markings or license pilat:es and a passenger 
7 car. They have in common a red plate which has the 

7 8 letters PPV. 
9 Is this red plate with the PPV on it, 

wm 10 4s that what you now know and sli recently discovered 
ll as the distinugishing Sastete between the licensed 
12 taxis and the private vehicles? 

° 13 A Yes. 
14 Q Is that it? 

‘ 15 A | Yes. 
16 Q As far as you know now, is this the only 
17 distinguishing feature between a publicly licensed 

& lo conveyance ari a private vehicle? 
19 MR. KAPLOW: As it exists now. 
20 MR, STUHLMAN: As far as he knows now. 

os 21 = am not asking about then. 
22 MR. KAPLOW: As it exists now. 

e - 23 MR. STUHLMAN: Now, yes. 
24 A You are specifically stating as far as 
25 where the car was taken? 
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MR. KAPLOW: He is only asking you 
about now. 

Q As of now, is this the only distinguishing 
feature that you know of between private and publicly 
offered vehicles? 

A Yes. 

Q Are you saying that you did not know 
at the time that this ‘vas the distinguishing feature? 

MR. KAPLOW: I object to the form of 
the question. 
Now you are interpreting it at that time 

PPV license was used as a distinguishing mark. 

He never testified that that was. All he 
says is that now he knows it's a distincuishing 
mark. 

MR. STUHLMAN: Stop that, will you? 

Read the question. 

(Record read.) 

Q Did you know at the time that you were on 
Fletcher's Wharf that there was a distinguishing 
fest::re such as a PPV plate between public taxis and 
priva. vehicles, did you know? 


A No. 


Q Did you and your family get into the vehicle 
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owned or driven by Mr. Godwin Johnson after you 


made arrangements? 


A Yes. 

Q For the trip to Ochos Rios. 

A Yes. 

Q Where did he drive you, where did you go? 

A Well, he drove out of town on to the highway 


towards Ochos Rios end he got to approximately the edge 


of town, he stopped for gas. 


Q How far was that from the dock? 

A I would say a few miles. 

Q Ten? 

A No. 

Q Five, three? 

A Maybe one or two. 

Q Yes? 

A Then he continued on down the highway 


‘“ywntil he had a headon crash with a truck. 


Q Would you describe what side of the road 


they drive on down there? 


A The left. 

Q On the right? Do they drive the way we do 
up here? 

A No, they drive on the left. 
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2 Q As the British do? 

3 A Yes. 

4 Q Was this a straight road? 

5 PN The road to Ochos Rios, no, it was a hilly 

6 road. 

7 Q At the time of the accident can you describe 


8 dust briefly so we know how it happened, your description 


9 of how it happened? 


10 A He was driving along. 
11 Q You are talking about your driver? 
12 A Yes, the car I was in was driving along 


13. on the lefthand side of the road and it got to -- he 
14 had..gone. approximately 28, 29 miles from Montego Bay when 


15 up ahead there were two small cars on the same side of 


oy 


i’ 16 the road as he was one. 
17 Q In line? 
Best 18 A The ‘had either the first -- you couldn't 


19 tell whether they had stopped or they were going very 


20 slowly. 
21 Q But they were behind each other in line? 
~ A Ye 
‘ 23 Q Then what happened, what did you see? 
24 A He pulled out because he was coming along 


25 and he pulled out quite a distance behind him, he 
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pulled over to the righthand side of the road. 
Q What happened? 
A After he pulled out, then I was on the right- 
hand side of the road sitting in the car and up over the 


hill ahead which was quite a distance ahead came a 


truck. 

Q Right. 

What happened next? 

A Seeing it he appeared to try to go a little 
faster. 

Q Your driver? 

A Yes, to be able to pass the two little 
cars. 

Q Right. 

A And the truck just kept coming. 

Q On the righthand side, your righthand side? 

A Right. And it was a head on crash. 

Q Can you estimate the speed you were traveling 


at the time? 


A It's hard to estimate. We were going 


fast, I will say that. 


Q You couldn't estimate the speed of the 
truck? 
A I would say they were both going at a fast 
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Did the cars, the truck and the car in which 


you were riding actually meet head on? 


A 


Q 


A 


Q 


Yes. 
Bumper to bumper? 
Yes. 


Where were you and your wife and the child 


riding at the time? 


A 


My child was sitting in the front seat 


to the right of the driver. I was sitting in the rear 


seat directly behind. 


Q 


A 


A 


—Q 


Did this car have a lefthand drive? 
No, it's an American car. 

Which has a lefthand drive. 
Lefthand, I am sorry. 

Your son was sitting on his right? 
Yes. 


The same steering rig that appears in 


American cars? 


A 


Q 


» 


» Yo 


Yes. 
But they still drive on the lefthand side? 
Yes. 


Your wife and you were in the rear seat? 


That's right. After the -- 
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Q After the collision? 

A There were two collisions. 

Q Describe it. 

A One was the head on impact with the 
truck and the second was the impact when our car 
smashed into the other two cars. 

Q In other words, you were just about to 


pass them as this head on collision occurred? 


A Well -- 
Q Is that correct or not? 
A We were alongside, I will say that. I 


don't think -~- I think he had hopes of being able to 
pass them. 
Q You were in the process of passing? 


A I thought you meant he was about to at the 


time we were hit. 


Q Did you strike both of the two little cars? 
A Yes. 
Q What then occurred? I presume that there 


were injuries. 


A Severe injuries. 
Q What were your injuries? 
A My forehead was cut. Over here. 


Q You are indicating right -- 
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A Right temple. I was cut there. 
Q Yes? 
A My left knee was severly banged and 


that required stitching. 


Q Yes? 

A I had bad bruises all over my legs. 

Q Yes? 

A I still have a lump of my right leg. 

Q I will get to that ina minute. 

A I have a lump here. 

Q I will get to that ina minute. 

A All right. 

Q What other injuries did you get at the 
time? 

A You are referring to me? 

Q Yes. 


MR. KAPLOW: What else did you hurt, that 
is what he is asking you. 
A The stitches were at the forehead and the 
knee. I was severely shaken, put it that way. 
MR. KAPLOW: Were you bleeding? 
A Yes, bleeding all over. My shirt was 


ruined. My pants, my socks and my sneakers and the 


blood was just flowing. 
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In fact, I lifted my hand to my forehead 
and it was just a sea of blood. 

Q As far as your injuries are concerned, what 
are your present complaints, if any. 

A Well, I still have my knee -- my left knee 
still stiffens on me. That was all swollen and the 
sweliing has receded but it still has black and -- red 
marks on it. 

Q Are you claiming a cosmetic defect, that the 
scars are ugly or anything like that? 

MR. KAPLOW: Sure. 


Whatever you are complaining of, show it 


to him. 
A My knee, the stiffness is still in there. 
Q Are you Claiming any scars? 


MR. KAPLOW: Any scar marks. 


Q On your knee? 

A 7 have a lump here. 

Q You are indicating your right thigh? 
A It's like a grapefruit. 

Q Do you have a scar on your left knee? 


MR. STUHLMAN: Indiates lump on left 


upper thigh. 


A There was stitching in here. 
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2 Q Some slight discoloration inside of your 
, 3 left knee 
4 A ies. I had stitching here. Which could 
ae 5 have required plastic work. 
6 Q I notice a slight mark on the left side. 
- A Yas. 
” 8 Q Where were you treated? 
9 A I was treated at the Falmouth, I don't know 
e 10 whether it's a dispensary or a hospital. 
1 Q You don't know the name of it? 
12 A I would guess it’s the Falmouth Hospital. 
e 13 Q Is that ir. Falmouth, Jamaica? 
14 A Yes. What I meant, it is not my idea of 
15 @ regular hospital. 
4 16 MR. KAPLOW: Off the record. y 
17 (Off the record discussion.) 
e 18 A Then I was subsequently treated at the 
19 St. James Hospital. 
20 Q How long were you in Falmouth Hospital? 
e 21 A Just taken there at the time of the accident. 
22 Q Emergency treatment? 
23 A Right. 
e - 
24 Q How long were you there? 
25 A An hour or so. 
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e > Q Then you were taken where? 
3 I presume your family went with you to 
4 Falmouth. 
a 5 A Don't presume anything. 
6 Q Just say no. 
7 A They went with us, with me to Falmouth but 
‘bd 3 there is more to it than meets the eye. Then I was 
9 treated and stitched at St. James Hospital, Montec > 
- 10 Bay. 
il Q You were taken there by what means? 
| 12 A St. James Hospital, Montego Bay. 
e 13 Q What time did you arrive there? 
14 A At that hospital? 
15 Q That's right. 
a 
16 A I wou’d guess about six o'clock. 
17 Q Were you an inpatient at St. James? 
ry 18 A Yes. 
19 Q For how long? 
20 A This happened on Tuesday. I was there until 
sd 21 the following Monday. 
22 Q Tuesday was the 30th? 
e ¥ 23 A Right. 
24 Q Were you discharged a. fit for duty or fit 


25 for travel cr just what was the status? 
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Just fit for travel. 


Was your wife taken to Falmouth Hospital 


Yes. 

Was she removed to St. James with you? 

No. 

Did she stay at Falmouth for a period? 

Mo, she came to St. James that night. 
Shortly after you? 

Not with me. In other words, there is a -- 


Did you then come back to the States, I am 


talking about you now. 


On January 6th you were discharg-d, fit 


for travel, what did you do? 


A 


Q 


A 


A 


I think it is January 5th. 

All right. 

When we came back. That was the Monday. 
MR. KAPLOW: January 5th was Monday. 
THE WITNESS: Yes. 


We arrived the morning of the 6th. It was 


two o'clock, 2:30 in the morning. 


Q 


A 


Q 


In St. James? 
Back in New York. But we left on the 5th. 


You left -- 
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2 A St. James on the 5th. 
r 3 Q Did you and your family travel back on the 
4 5th? 
e 5 A Yes. 
6 Q Did you fly back. 
7 A My wife was a stretcher case. 
” 8 Q Did you fly back? 
9 A We flew back. 
e 10 Q What airline? 
11 A Air Jamaica. 
12 Q On January 5th? 
6 13 A Yes, arriving on the 6th. 
14 Q Did you go to a hospital when you arrived? 
15 A No. 
he 
16 Q ‘In New York. 
17 A No. 
e 18 Q What was your next treatment, if any? 
19 A I was treated by Dr. DeBell. 
| 20 Q What date? What is his address? 
|e 21 A He is in Passaic, New Jersey. His address 
22 is 245 Lexington Avenue, Passaic, New Jersey. 
Z 23 Q Is he a private practicing physician? 
: 24 A Yes. 
25 Q When did you first go to him? 
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. 
2 A He is a surgeon. 
& 
3 Immediately upon return. 
- Q Is that the 6th? 
& 5 A In other vords -- you are asking a 
6 specific date? 
7 MR. KAPLOW: Leave a space and we will 
2 2 ; 
3 fill it in. 
9 MR. STUEL : Yes. 
A Hye toy Fb 1970 
* - SS 
11 Q Did you go to him the day you arrived? 
12 A I would think so, yes. We got in at two 
sd 13 in the morning and I would say at that night I got to 
14 him. 
15 Q What did he do for you or to you? 
a 
16 A ‘Well, he treated me after that. 
17 Q What did he treat? 
a 18 A He treated all the bruises. He removed 
i9 all the stitches from both the knee -~ 
20 Q You are indicating he removed stitches from 
& . 
21 your left knee? 
22 A Yes. 
e- 235 Q And from your right temple? 
24 A Yes. 
25 Q What other treatments? 
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e 2 A He treated this area over here. 
3 Q Indicating the upper right thigh? 
4 A Yes. 
e 5 Q Lateval thigh? 
6 A Yes. 
e 7 Q What did he do for that thigh? 
8 A You are asking me medical terms? 
| 9 Q Don't you remember, was it heat treatment 
od 10 or a cast or what? 
| ll A No, he tried to -~ I had various bruises 
12 and sores all over. And he was treating these various 
ig 13. items. 
14 Q As far 23 you know, did you have any broken 
e 15 bones? 
16 A No. 
17 Q That is from this accident? 


A No. 
Q How many times were you treated by Dr. 


DeBell? 


A I would cay no more than 10 times. 


Q For what period of time, from January 6th 
untii when? 
A Somewhere, I would say he treated me up to 


about May or June. 148a 
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Q of the same year? 
3 A Yes. 
4 Q Did you get any other treatment at any 
5 hospital, clinic or medical facility or any other 
6 doctor except Dr. DeBell after you came back on January 
7 6th? 
. A No. 
9 MR. STUHLMAN: Can we get his treatment 
10 records? 
i MR. KAPLOW: Yes, I will get them. I 
u don't have them. 
3 Q eens you ever previously injuried your left 
14 leg prior to your voyage on the ship? 
15 A No. 
16 Q Have you injured it since? 
17 A No. 
18 Q What about the same question with your 
19 right thigh? 
a0 A No. 
21 Q Have you ever had any lawsuits or claims for 
22 personal injury before this one? 
~ 23 A No. 
24 Q What is your occupation, sir? 
25 A CPA and Internal Revenue agent. 
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“« 2 Q Do you work for the Government? 
3 A Yes, I do. 
4 Q Where is your office? 
wy ‘. 
5 A 120 Church Street. 
6 Q _Have you been with the Covernment, for how 
7 long? 
® 
8 A Twenty-four years. 
9 Q As far as your wife's injury is concerned, 
e 10 + want to inquire of her but I should like to ask 
~ 


you whether you have any knowledge concerning her injuries 
12, or condition that she might not be aware of that you 


feel you are more familiar with than she is. 


14 A No. She is familiar with them. 
® 15 Q She can tell me completely about her injuries? 
16 A Yes. 
17 Q You said something earlier about something 
® 18 happening between the accident and getting to Falmouth 
19 or St. James Hospital. 
20 A Yes. 
Ld 
21 Q What was that, is that part of your claim? 
22 A It's part of the whole picture. 
= 23 Q Would you tell me about that mysterious 


24 element? 


25 A Nothing mysterious. 
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Q It 'S unknown to me. 
Will you please tell me what you are 
talking about? 
A The accident happened. 


MR, KAPLOW: Approximately when? 


A About 1:15 in the afternoon. 
Q Right. 
A At the time of the accident, as -- I don't 


want to get into it. My son was severely cut. He 
was bleeding very severely at the time of the accident. 

My wife -- one of the reasons I made the 
note of the fact that there were two impacts here, my 
wife felt that on that second impact is when her leg 
broke because she could hear the snap. But I will 
let her tell you that. 

After the accident and of course, the car 
we were in, the whole front end was pushed in like an 
accordion. But since it was like an American with a 
lefthand drive, my son got the worse of the thing. 

He was severely cut, the glass was smashed. 
His right foot was caught and they had to pry it loose. 
In other words, we were fortunate he didn't break his 
foot. 


After the accident, all that happened, they 


all started to argue whose fault it was. 15la 
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y MR. KAPLOW: Tell him what took place 
. 2 as far as you were concerned. You were the one 
4 who was able to move around. 
© 5 A After the accident they finally got a small 
6 English type car. 
7 Q Who is they, anyone you know? 
e 8 A The driver of the car that we were in. 
9 MR. KAPLOW: Johnson. 
* 10 Q Referring to Mr. Johnson? 
11 A Mr. Johnson. Mr. Johnson sat in the back 
12 seat holding my son, who was bleeding profusely, on his 
ae 13 lap. They then put my wife into the front seat of the 
14 car with a broken leg and sort of pushed her over. 
15 The foot, of course, was -- and they pushed 
° Aik 16 me next to hera. Then the driver got in. so we had 
17. three people in the front seat of a small car. 
e 18 MR. KAPLOW: Where did the car go? 
19 A Then from there, the car went back towards 
20 Falmouth which was towards Montego Bay. 
\* 21 Q Who was driving, do you. know? 
| 22 A No, I don't know. 
7” 23 Q Was it one of the drivers involved in 
. 24 the other cars involved in the accident? 
25 A No, it was somebody not involved. 
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some doctor that they knew before they could get to 


the hospital because the way my son was bleeding profusely -- 


Q A private house? 


A Yes, a private house. 


The woman took a look, and said, “You better 


take them right to the hospital." 


Off we went to the hospital in Falmorth. 


The Falmouth Hospital consists of a male ward and 


a female ward. 


It's all on one level. My wife was put 


in the female part, my son taken into the male vart. 


MR. 


KAPLOW: What did you do? 


THE WITNESS: I was taken there as well 


and we all got first aid. In other words, they 


were cleaning the blood off and applying, I guess, 


whatever antiseptic they had. 


It would turn your stomach to look at the 


hospital. 


MR. 


there for 


doctor -- 


KAPLOW: No commments. Just straight 


WITNESS: Then I spoke to -- we waited 
something like 45 minutes until the 


there was no doctor at the hospital. We 


waited 45 minutes and the dictor finally came. 
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2 He then examined both my son, my wife and 
* 
3 looked at my injuries. After examining them, I 
4 spoke to the doctor because at that point we 
& 5 wanted to get back to the ship. 
6 And the doctor, Dr. Berry, told me as far 
| 7 as my wife was concerned there was no problem. 
bd 8 It was a broken leg , it could be put in a splint 
9 and she could he taken back to the ship. 
10 As far as my son ~~ 
ab 
11 BY MR. STUHLMAN: 
12 Q Where was Dr. Berry now, St. James? 
@ 13 A At Falmouth. 
14 Q At Falmouth? 
15 A Falmouth Clinic. 
& 
16 Q How do you spell his name? 
17 A B-G¢=-f-F-Y. 
Go ahead. 
e 18 Q 
| 19 A As far as my son, he said he wanted t~ be 
270 sure there was a surgeon on the ship because he might 
® 31 be bleeding internally. He didn't think so but it was 
22 a possibility. 
23 Q Yes? 
2 
24 A He sent me into the telephone room to 


25 call the ship to verify that there was a surgeon on 
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the ship. 
Q Ho sent you to call? 
A To the phone room that they have at the 
hospital. 
Q Did you call the ship? 
A No, I couldn't get through. The phone 


service being what it is in Jamaica, I could not get 


through. So finally he came into the phone room and 


he tried to get through and was unable to. 


He then told me, “Grab a cab and go back 
to the dock and finde out if there is a surgeon. Once 
you know there is a surgeon, call me and I will put 
them both in an ambulance and sent them back to the 
sh p.” 

He was referring to my son and my wife. 

Q Did you do that? 

A Yes. 

Q Go ahead. 

A I took a cab. But before I left he was 


trying to get the police to get through. When he couldn't 


get through on the regular phone service he was trying 


to get through on the police wireless. 


I left and went back to the dock and at 


the dock there were members of the crew there. 
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"Ts there a doctor, a surgeon on the boat?" 
And they said, "Yes." 
Q Go ahead. 
A I was about to go to make a call when one 


of the crew members came up and said the doctor is just 
coming ashore. So I waited until the doctor came 
ashore because he was just coming in in a tender. 
The doctor told me to go back to the 

ship and pack my bags. 

Q What was the doctor's name? 

A I know they referred to him as doctor. I 
could get you that. 

Q Can you describe him? Do you have his 
name written down somewhere’ 

A No, he was -- everybody called him doc on 
the boat,he was the doctor. 

Q Can you describe him, do you remember what 


he looked like? 


A Blundish fellow. 

Q About what height? 

A Approximately mine. 

Q About what weight, yourbuild or slight? 
A I would say slighter than I am. 

Q Age? 
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e 2 A I would guess about 50. 
3 Q Had you seen him previously on the ship? 
4 A Yes, 
h 
% 5 Q Did he wear a uniform? 
6 A On the ship, yes. 
7 Q Did you tell him what was wrong with you and 
° 8 


your son, did you tell him the nature of the injuries 
9 when you spoke to him? 
© 10 A At tha‘: point, I did tell him that, yes. Put 
he told me, “You better go back to the boat and pack 
12 your bags." 
I said, “I am not going back to the boat. 


14 We want to go on the boat.“ 


1f He then said he is going to the hospital. 

& 
16 I said, " I will go with you." 
17 Q You said you were not going back to the 

1 @ 18 ship? 
19 A Right. I had no intention of getting off 
20 the ship. 

® 
21 Q The doctor agreed to go to the hospital? 
22 A He was heading for the hospital at that 

_ 23. point. 

e Pp 
24 Q As I understand it, the doctor wanted you 
25 


to go back to the ship and pack your bags and get 
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2 off the vessel and -- 
bad , A He didn't say get off. He wanted me to go 
4 back and pack my bags. 
i. 5 Q You said you were not going back to the 
P ship? 
7 A Right. 
& 3 Q He said he was going back to the hospital and 
9 you accompanied him back to the hospital? 
i 10 A Yes. 
ll Q At this time, at St. James or Falmouth? 
2 _ That was at Falmouth. 
e 3 Q Did you then go to the hospital at Falmouth 
14 with the doctor? 
A Yes. 
15 
* 16 Q Then what happened? 
17 A A nurse came along as well. 
Q From the ship? 
PY 18 
19 A Yes, who spoke no English. 
20 Q ‘The doctor spoke English, I assume? 
e 21 A Yes. 
22 Q Yes? 
93 A Before I left the Falmouth Hospital to go 
e 24 back to the dock, I had Dr. Berry write on a card just 
25 what the condition of my son and my wife was, I want 
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2 to make that clear to you. 
3 Q When did you do that? 


~ A When I was up at the Falmouth Hospital 


5 before I went back to the Gock. 


6 Q Did the doctc- examine your wife and your 
7 son? 

8 A No. 

9 Q The ship's doctor? 

10 A No. 

il Q What did he do at the hospital? 

12 A When he cot to the hospital -- on the way 


13 up to the hospital If showed him this card and T told 
14 him we wanted to gack on the ship. 

15 You showed him what card? 

16 A The carithat I had from Dr. Berry showing 


17. what their condition was, specifically. 


18 MR, KAPLOW: Off the record. 

19 (Off the recor? discussion.) 

20 MR. STUHLMAN: I read from the card 

21 offered to me -- 

22 MR. KAPLOW: The back of the card is what 
23 counts. You can unstaple it. That is my own 

24 file. 

25 Q You show me a card with some writing on the 
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e 2 back. It's a card of Dr. Ronald K. Berry, Falmouth, 

3 Jamaica, West Indies. 

+ What is written on the back, what are you 
& 5 claiming, this is his, Dr. Berry's diagnosis? 

6 A Yes, sir. 

7 Q Of the injuries of your wife and son? 
8 

8 A Yes. 

9 Q What about this card? This was given to 
ie 10 you? 

11 A I asked Dr. Berry to put it down so when I 


12 went back to the ship I could show the doctor what 


the situation was. 


14 Q Did you do that? 
15 A Yes. 
e 
16 Q When did you show -- 
a. A I showed it to him at the dock and in the car 
* 18 on the way up to the hospital. 
pi vt.) 19 Q This cart you got from Dr. Berry before you 
20 went back to the dock? 
we 
21 A Yes. 
22 Q You showed this to The Italian Line ship's 
doctor? 
e- ” 
24 A Yes, I knew when I got back the technical 


25 language he would use I wouldn't remember. 
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Q So far as we can determine this speaks of a 
fractured right femur and needing some fastening or 
rather fixation. 

The question mark about the son, something 
about spleen and I can't read the rest of it. I won't 
attempt to. 

There is indication of note of diagnosis 


of your wife and son. 


A Yes. 
Q You showed that to The Italian Line coctor? 
A Yes. 
Q What did he do at the hospital? 
MR. KAPLOW: If you wish a copy for identi- 


fication, you may. 


MR. STUHLMAN: Yes. 
Q Go ahead. 
A When we got up to the hospital, undoubtedly, 


I don't know whether Dr. Berry cot through to the ship 
in the meantime. Because I told you when I left there 
he was trying to get the police to get through. 

But when we got up to the hospital in Falmouth 
my son was outside in the ambulance ready to go to the 
ship. 


Dr. Berry had him already in the ambulance. 
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My wife, they were wheeling my wife out, just starting 
to wheel her out of the ladies' secticn. And this doctor 
from The Italian Line got there, he got in the ambulance, 
never examined my son. 

He came within a few feet of my wife, never 
examined her and then he was telling Dr. Berry, "I can't 
take them.” 

Q Couldn't take them. 


You understood he couldn't take them back on 


the ship? 

AK He couldn't take any of us. 

Q That was your understanding as to what he 
said? 

A Right. Then my wife starte¢ to cry because 


that was the first indication she had that we weren't 
being allowed to go on the ship. 
Q When did you leave the Port of New York 


on the vessel, when did your cruise start, can you 


recall? 
A December 20th. 
Q When was your cruise due to end at New York? 
I presume it was “New York. 
A Friday, January 2nd. 


This was on Tuesday. This was our last 
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2 port of call. 


3 Q Then what happened, he said they couldn’t 


4 take them un the ship? 


A Yes. 
6 Q What did you do? 
7 A He said, "You better come back with me to 
8 get your luggage." So I had to ride back with him, he 


9 left with the nurse and myself, and we went back to the 
10 dock. 

11 They dumped the luggage in my lap at the 

12 dock and literally dumped it because at that time, 

13. after all my injuries and bleeding, I was al ut to pass 


14 out. 


15 and I sat right at the dock on the grips and 
16 I said, "Somebody get me a glass of water. I am about 


17 to pass out.” 


LAST 
‘iy? 18 Finally, at least somebodey offered something. 
19 Q This was on the dock. 
20 Who of the ship's personnel were present 


21 at this time, if you know? 


22 A Some of the crew members. 

23 Q You don't know who they were? 

24 A No. 

25 Q You don't know their jobs? 
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No. 
Were they wearing any special uniform or 
could identify them? 
The captain was not there. 
Any ship's officers? 
No. 
What about the ship's dcvtor, did he stay 
Hospital? 
No. 
Where did he go? 
Back on to the ship. 
He came back to the dock with you? 
Yes. 


Did you go from the dock to the ship and 


No, they had my luggage dumped on the pier. 


It was all packed? 
I wouldn't call it packed. They had suits 
suitcases. 

It was placed on the pier? 
Yes. 


The doctor said goodbye to you, Gid he? 


Did he go back to the ship? 


A 


Yes. 
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Q When you were still on the pier? 
A Yes. 
Q Did he say anything about your condition 


or that of your wife and child? 


A No. 
Q What did you do? 
A At that point it was the first time I 


saw the agent. A Mr. Fletcher. 


Q Mr. Fletcher was the agent? 

A Yes. 

Q That was the first time you met him? 

A Yes. 

Q What did he say to you? 

A He wanted to know what I wanted to have 


done with the luggage. I was in no condition because it 
was a case of my going to the hospital down there. 
Q At the dock? 
A Their office was around the corner. I 
don't know where he put it but I know he locked it 
up somewhere. 


I went over to the hospital. 


Q This is Falmouth in Montego Bay? 
A No. 
Q St. James? 
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A Yes. 

Q When was this transfer made from Falmouth 
to Montego Bay? 

A In the meantime my wife and son had been 
sent over to Montego Bay. 

Q After The Italian Line doctor saw your wife 
and son in or being readied for an ambulance? 

A Right. 

Q Which was outside Falmouth Hospital, is 
that right? 

A Yes. 

Q In that interim of time, your wife and son 
were transferred to Si. James Hospital. 

A They were about to go. My son was in the 
ambulance, as I testified. 

Q They were about to go to St. James Hospital? 

A Because that supposedly was a better 
hospital with facilities. This was more of a day dispensary. 
It wasn't a place to leave someone. 

Q | When you first went back to Falmouth with 
the ship's doctor, your wife and son were about to be 
transferred to St. James? 

A No, they were about to be sent to the ship. 


That:' doctor had every indication of sending them to 
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the ship. He felt we were better off on the ship. 


Q What doctor? 

A Dr. Berry. 

Q Yes? 

A But The Italian Line doctor said he wouldn't 
take us. 

Q So then, without going back inside the 


clinic, they continued their trip. 
Instead of going “© the ship they went to 
St. James Hospital, is that what you are saying? 
A Yes. 
Q Then what did you do, did you go directly 
to St. James? 
A Yes. 
Q I presume in the interim you were notified 
somehow that your family was going to St. James Hospital? 
A Dr. Berry said as long as the ther doctor 
wouldn't take them he was sending them over to St. James. 
Q That was where you went back to the dock 


to get your gear? 


A Yes. 

Q You went to St. James Hospital? 

A Yes. 

Q Your luggage was taken care of by the agent?- 
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A He locked it up. 

Q What did you do at St. James Hospital? 

A We were hospitalized. 

Q Did you become a bed patient? : 
A Yes, all three of us were bed patients. a 
Q What size hospital was this? 

A I also want to mention that the Italian 


doctor said we were better off staying in Jamaica, 


that was his reason for not taking us. 


Q Did he tell you this? 

A Yes. 

Q What size hospital was St. James? 

A It's not a hospital by our standards. 

Q Can you give me some idea, three stories or 


one story or five rooms? 
A I would say it's two stories with a walk 
up. There are no elevators in there. It has a men's 
wing, and a ladies' wing on both floors which are wards. 
Q Right. 
A In the center up on ton there are five 
private rooms or what are called by them private rooms 
where there -- they are completely open, anyone can walk 


in and out as the case may be. 


Q How long did you and your family stay in 
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St. James Hospital? 
A We were there a week. All three of us in 
bed. 
Well, until we could get out of there. We 
would have been able to go sooner but we couldn't make 


arrangements to get out. 


Q You stayed there because of travel arrange- 
ments? 

A Because we couldn't get anything. 

Q So you all stayed there as inpatients for 


about a week? 

A That's right. We wanted to get out and 
this Mr. Fletcher could get us out about two weeks 
later which certainly was most undesirable because the 
way the conditions were there, after I was there a day 
or two, I had no pillow at all. 

My sheets and my wife's, as you will find 
out, were never changed. It was a most intolerable 
situation. My wife's cast was put on and this is what 
I want to mention. 

The accident happened on Tuesday. Wednesday 
was a holiday in Jamaica so nothing happened. On Thursday 


they X-rayed and they carried her down on a mattress a 
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flight of stairs to the X-ray room, carried her back up 
and if you know what it is with a broken leg to hb? 
carried up and down on a mattress -- that was on 
Thursday. 

On Priday, the leg was set. The same day I 
would have been back in New York. And after they set 
the leg on that Friday, the bed was wet from the back 
of the cast. 

When we got her back here the follow..g9 
Tuesday, as I told you we got in Tuesday morning, it was 
still wet and in our hospital they couldn't believe it. 

They had never seen anything like that in 
their lives. 

Q What do you mean by that? 

A They had never seen a wet cast that did 
not dry. They couldn't believe it was set three or 
four days earlier. 

I was fortunate to get out of Jamaica only 


through the efforts of the U.:S. Consul. 


Q You flew back by Air Jamaica, is that 
right? 

A That's right. 

Q Do you remember the date you flew out? 

A On Saturday, January 3rd, the Consul made 
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arrangements for ine to fly Monday, January 5th, at 
5:30 at night. The airline called me an hour before 
that we couldn't get on that flight because they 
didn't have the proper equipment for a stretcher case. 

Eventually we got on a plane somewhere 
end 
around eleven o'clock at night or ‘got knows hour. 


MR. KAPLOW: January 5th at eleven o'clock: 


A It was some later hour than 5:30. 
Q What time did you arrive in New York? 
A We got in at two o'clock in the morning? 
Q What date? 
A January 6th. 
Q What did you do with your wife and child? 
A I had to take my wife directly to the 
hospital. 
Q What hospital? 
A Passaic General Hospital. 
Q How long was she there? 
MR. KAPLOW: Until February 8, 1970. 
MR. STUHLMAN: 1970? 
MR. KAPLOW: Yes. 
Q Do you know her injuries? 
A Her leg had to be set all over again. 
Q What were your injuried, do you know offhand? 
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2 A Broken right femur. 
3 Q Any other injuries, serious? 
4 A She can describe that better tian I can. 
5 Q What about your son, what about his injuries, 


6 what did you do with him when you arrived in New York? 


7 A My son had extensive stitching. 
| 8 MR. KAPLOW: All he asked is what did you 
9 ao with your sen when you arrived in New York, 
, 10 that is the only thing he asked you, did you take 
il him home? 
12 A I took him home. 
13 Q Did he get any further hospitalization? 
14 A Yes. 
15 Q Where? 
16 A In Passaic. 
17 Q General Passaic? 
’ 18 A Passaic General Hospital. 
19 Q When did you take him to that hospital? 
20 MR. KAPLOW: You mean for the first time? 
21 MR. STUHLMAN: For the first time. 
22 A He went there January 15th until January 
» - 23. 22nd. 
24 Q To the what? 
25 A To the 22nd. 
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Q He was an inpatient? 

A Right. 

Q What were his injuries? 

A He wasn't in for the injuries. This was 


for a urinary problem as a result of what was done in 
Jamaica. 

Q What were his injuries initially, do 
you know? 

A Yes, severe facial injuries. He had over 
50 stitches. It covered the eyelid, all over his face. 
Net all of his face. The right side of the face. And 
his hand was severely cut. 

Q Which hand? You probably know more about 
his injuries than he does. | 

Q I think it was his left hand. 

MR. KAPLOW: It was his right hand. 

~ He had over 50 stitches down there. Zé 4% 
had been handled here it would have been three times 
as much and I wouldn't have the residue that we have 
now. 

Q What other injuries did he have, to your 
knowledge. 


MR. KAPLOW: His wrist, his face, his 


forehead, his head, his scalp. 
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A The head was all through here the way it 


was all stitched. 


Q Did he have any fractures? 
A No. 
Q Has he been treated since he came out of 


the Passaic General Hospital? 
A Yes, he is still being treated. 
MR. STUHLMAN: Read the last answer. 


(Record read.) 


Q Since he came out of Passaic General? 
A He has been in three times. 
Q He came out on January 22nd. 


Did he go back? 

A He went back on February 10th. He was 
there until February 12th. Then he wes subsequently 
hospitalized. I don't have the dates. 

MR. KAPLOW: It was in “May. 

Q Where? 

A Same hospital, for plastic work. 
MR. KAPLOW: May 27th to May 30th. 

Q Has most of his treatment consisted of 
plastic surgery, as far as you know? 

MR. KAPLOW: No. 


MR. STUHLMAN: What is the treatment 
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generally consisting of? 


MR. KAPLOW: Urinary plus the plastic 


$ surgery. Urological problems as well as plastic 
; surgery. 
. MR. STUHLMAN: What are the urological 
q problens. 
° Are you relating that to the automobile 
? accident? 
" MR. KAPLOW: Yes. 
a BY MR. STUHLMAN: 
“ Q What treatment outside of Passaic General 
° Hospital has your son had? And other clinic or hospital? 
“ A He has been treated by Dr. DeBell. 
us Q This is in his office? 
” A Yes. 
7 Q What other hospital or clinic treatment has 
18 he had, any outside of Passaic General? 
- A We’? ., the treatment -- when you go to the 
= urolegist, there is treatment there that is not in the 
a hospital. 
si Q That is my next iieintion, 
* 33 He has had no hospital or clinic or 
ad institutional treatment except for Passaic General, 
25 


is that right? 


A He .has been hospitalized three times. 1754 
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Q At Passaic General? 
a Yes, he is still under a urologist's care 


right now and some of the treatment is done in his 


office. 
Q I understand. What -- 
A He is still under the care of Dr.DeBell. 
Q Are there any other doctors except the 


urologist and Dr. DeBell involved in addition to 


Passaic Hospital? 


A No. 

Q What treatment has he gotten from Dr. 
DeBell? 

A Well, Dr. DeBell took care of his stitche: 
after he came back. He took care of his bruises as 


well. And referred him to a urologist. 


Q Who is your uro.ivgist? 
A Dr. Fadil. 
9 
Q Where is he located? 
A 124 Gregory Avenue, Passaic, New Jersey. 


In addition, Dr. DeBell took care of the 


plastic surgery. 


Q At Passaic General? 
A Yes. 


Q Had ycur son completed treatment or is he 
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still being treated? 

A He is still under the care of Dr. Fadil and 
Dr. DeBell. 

Q Would you tell me, sir, any expenses that 
you have had out of rocket for hospitals and/or doctors, 
medicines and transportation, any other expenses that 
you had had caused by or related to your accident in 
Jamaica. 

We can start with the medical or we can 

leave it and fill it in. 

MR. KAPLOW: Leave a space. 

MR. STUHLMAN: I want doctors’ bills to 
date, I want hospit 1 bills to date, I want 
medical bills to date that you are paying out 
of pocket and I want travel expenses if you claim 
that they are related. 

When I say doctors', medical bills, I 
want all bills and all expenses you are indebted 
to pay, required to pay for either Jamaica or he.s 
in the States including individual doctors. 

And eventually, I would like copies of those. 
Q I want to know any other expenses including 

travel, whatever you claim is related to the injury 


for which you are suing, of any nature, and I would iLike 
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them itemized in exact dollars. 


A Yes. 

Q And copies, of course, of the bills wherever 
available. 

A Yes. 

boo phd pe: 
J 

ne 
i 
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Q Were you, Mr. Metzger, reimbursed for 


any of your expense monies for this pezticular cruise 
by Italian Line? 
MR. KAPLOW: A portion of the expense of 


the ticket, the passenger ticket. 


A You got that but they refused to give it 
to me. 
MR. KAPLOW: Through my effort. 


A I got dumped off the boat and they wouldn't 
give me a aheee’., 
MR. STUHLMZN: This is objectionable. 
off the record. 


(Off the record discussion.) 
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A I received reimbursement of $318.00 ticket 
passage moneis prorated. 
Q When you first hired or did business with 
Mr. Johnson, the taxi driver, _- you say it was near 


a booth, a tourist booth? 


A Not a booth, a Jamaican tourist officer. 
Q This is a government office:as far as you 
know? 
A Yes. 
Q There was no Italian Line agent there? 
MR. KAPLOW: I object to the form. 


I would say there wasn't any. But I woulén't know. 

Q The question is, did you say any, did you 
talk to any? 

A No. 

19) Are you making any claim for other than 
your injuries and the injury of your child? In other 
words, plus expenses. 

What I am driving at, are you saying you lost 
any earnings or any income as a result of this accident? 

MP, KAPLOW: In view of the fact that the 
loss of earnings period involves the legal issues of 


colateral source, the answer to this question will be 


taken under advisement by counsel. 
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Did you lose any time from work? 


Yes. 


How much? 


Approximately three months. 


When was the cruise over? 


When did the cruise end? 


When was it supposed to end? 


It was supposed to end on that Friday, 


the Friday we got back to New York, January 2nd. 


Q 


A 


Q 


It was supposed to end on January 2nd? 


Yes. 


So that you wouldn't have gone -- when 


were you due back at work? 


A 
Q 
on the 2nd? 
A 
Q 
A 


Q 


y 


» oO 


That following day. 


Which would have been -- the cruise was over 


Yes. 


Friday, January 2nd? 


Yes. 


You were due back on January 5th? 


Yes. 


That was vacation time up until then? 


Yes. 


Which 


statement which you handed me -- 
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until March 


Metzger 67 
MR. KAPLOW: off the record. 
(Off the record discussion.) 


When did you go back to work, do you 


I went back on March 2nd. 

March 2nd? 

Yes. I didn't work full time. 

You went home what, early each day? 
Yes. 

Four o'clock? 

Until May 15th. 

Were you out of work from January 5th 
2nd due to your injuries? 

Right. 

Were you paid for that period of time? 
Yes. 


MR. KAPLOW: This is a legal matter. I 


will permit the fact as stated by the plaintiff 


to stay on the record. 


However, the conclusions to be drawn 


therefrom are a legal matter. 


Q 


Are there any other sources or areas of 


expense that I have not asked you, medical, travel, 


room and board for which you are claiming? 
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In other words, I am giving you an 
opportunity to put 4t down on the record at the time 
when you get the deposition and we will leave a page in 
this for that or you can insert a page. 

Are there any other areas for which you 
will claim money damages, liquidated damages other 
than pain and suf fering? 

MR. KAPLOW: Leave a space and we will 

fill it in. 

MR. STUHLMAN: You can't even tell me 

the areas yet? 

MR. KAPLOW: No. 

MR. STUHLMAN: At least I asked. 
5, geo zech (Tested ° Wedieat 
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A 119-12-2405. 

Q Have you ever served in the armed forces? 

A No. 

Q pid you have any @isability which prevented 


you from serving in the armed forces? 


A Yes. 
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What was that? 


A High blood pressure. 
Q Is there any claim for impaired earning 
ability? 


If so, we want tax returns aside from the 
time January 2nd to March 2nd or January 5th to March 
2nd. 

MR. KAPLOW: off the record. 

(Off the record discussion.) 

MR. KAPLOW: At the present time no response 

can be given to this question. 

Q Is your answer then, you are not aware of 
any impairment of your earning ability at the present 
time? 

If you are, I think you should so state, if 
you are not, you should so state. 

A It might have affected my receiving a 


promotion, the fact that I was -- 


Q The fact that you were out a month? 
A It «5s more than a month. 
Q Or two months, whatever it was. 


MR, KAPLOW: Two months. 


A I don't know. 
Q Do you know the identity of any of the cther 
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drivers or owners of the two vehicles and the truck 
involved in the: collision? 

MR. KAPLOW: It is alleged that -- 
MR. STUHLMAN: Who alleged it? 


MR. KAPLOW: What? 


MR. STUHLMAN: You mean you have been told -- 


A I have been informed that the Fargo truck 
which was the truck in collision with the vehicle in 
which I was the passenger along with my wife and my 
child bore license No. AS453 was owned by Noel 
Oakley and operated by Felix Oakley. 


fhat the one vehicle that was in the same 


lane as we were operating in, the Morris car was license 


BP163, was owned by C. Name and operated by Kenneth 
Green. 

That the other vehicle in the same lane 
that we were was a Volkswagen license No. AV374 owned 
by Stanley Sinclair and operated by Stanley Sinclair. 

Q Do you know the owner and driver of the 
vehicle which took you to the hospital? 

A No, I do not. 

Q Do you know whether there were any police 


at the scene of the accident? 


A Not at the time we were at the accident scene. 
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Q Do you know whether any police investigat« 
the accident? 

A Yes. 

Q Do you know who those police were, either 


the barracks or the location or the names? 


A A Corporal Bailey. 

Q What station is he from? 

A Duncans, Jamaica. 

Q Is that where he is located? 
A You got me. 


Q Do you know whether a police report was 


made out on this accident? 


rN I would say yes. 

Q Do you have a copy of that police report? 
A It's an abstract of the police report. 

Q You have that? 

A It's an abstract of the police report. 


MR. STUHLMAN: I ask you to procuce a copy 
of that. 

MR. KAPLOW: We produce what purports to be 
an abstract of the report of the Constabulary 
Office, Falmouth, Police Office, 29th July, 1970. 

We have been informed that the last known 


address of the alleged owner of car bearing license 
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e 2 No. ¥7990 is a Mr. Goodwin Johnson, 3 St. Albans 
3 Lane, Kingston, 16, Jamaica. 
4 And it should be pointed out that this 
e 5 vehicle, license No. ¥7990 is not the same as 
6 the one listed in the abstract of the Constabulary | 
e 7 report where it is listed for Mr. Johnson as 
8 Y7790. 
9 MR. STUHLMAN: At least what you are saying 
® 10 I take it is that the identification or license 
11 ‘peates are not similar, are similar but not the same. 
12 It may be the same vehicle. 
. 13 MR. KAPLOW: It is not the same vehicle. 
14 We have other information. It is not the same 
e 15 vehicle, not the same owner. 
16 The big problem now appears to be which 
17 license was the accurate license number and which 
* 18 car was Mr. Johnson operating and who was the 
19 owner of that vehicle. 
20 MR. STUHLMAN: You are talking about the 
7 21 vehicle -- 
22 MR. KAPLOW: The Rambler vehicle in which 
e . 23 the palintiffs were injuried. 
24 MR. STUHLMAN: You will give me a descrip = on 
25 of a six passenger Rambler which you think is dark 
o 
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red, is that correct? 
YR. KAPLOW: That is accurate. 


BY MR. STUHLMAN: 


Q But you are not sure of the owner? 

A That is correct. 

Q And you are not sure of the license? 

A That is correct. 

Q Are you positive of the identity of the 


driver as Goodwin Johnson? 
A Yes. 
MR.KAPLOW: Are you sure? 
Off the record. 


(Off the record discussion.) 


Q How do you know? 
A The way they handle things I would doubt it. 
Q Did you see his identification at any time, 


Mr. Goodwin Johnson's? 
A He produced something marked Goodwin Johnson 


that I copied down. 


Q Did you copy down any number? 

A Yes. 

Q Have you got that with you? 

A XI don't know if I have it with me. 
Q Do you have it in your possession? 
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A I don't have it here. 
Q You have it somewhere? 
A I had copied it on a piece of paper at the 


time for my own use. 


Q Do you still have the piece of paper? 

A I don't know. 

Q Did yougive it to your lawyer? 

A I don't honestly remember. 

Q Do you know as a fact whether or not, now, 


as of now, do you know as a fact whether or not the 
vehicle in which you rode had a red PPV plate at the 
time of the accident? 
Do you know it did or do you know it 
didn't, do you have any knowledge at this time? 
A Well, I wouldn't know now anything more e 


than I would know then. 


Q At the time you didn't know either way? 
A I didn't see it. 
Q Do you know now, do you have any knowleage 


as to whether this was a registered taxi or unregistered 
taxi? 
Do you know now whether it was then? 


MR. KAPLOW: This is one of the matters 


that is under investigation by plaintiffs’ counsel. 
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& 2 Q You are shaking your head no. 
3 Did you ever take or make note of the license 


4 plates of any of the cars involved in the accident including 


» 
5 the one in which you rode? 
6 A I made a note of what the driver told ™ his | 
7 number was. 
* 
& Q pid you ever see it on a piece of paper or 
9 on a plate? 
e 10 A No. 
il Q Where is the note? 
, 12 MR, STUHLMAN: Plaintiff has produced a piece 
® 
13 of paper which he -- 
14 Q Is this your handwriting? 
e 15 A Yes. 
16 Q Are these notes you made some time in Jamaica? 
17 A I may have added to that. 
e 18 Q Do you know when you made the notes? 
19 A Down in Jamaica. 
ray Q You don't know just when? 
«€ 
21 A No. 
22 Q At the top there appears the number ¥-7990 
e - 23 Rambler car, six passenger 
24 A That was the car that I thought I‘ °s in. 


25 t know I was in a Rambler car. I wouldn't have know: 
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the license. 
Q Is that what you then considered to be the 
license number or the plate number? 
A Yes. 


When I got this report is showed 7790. 


Q Instead of 7990? 
A Yes. 
Q You are indicating this report, you ars 


indicating the police report? 


A Yes. 
Q You have the name Coodwin Johnson at the 
bottom. 


Is that who you understood to be the driver 
of your car? 
oa As far as I know. 
Q Under that you have a umber, No. AS08682. 
Do you remember what that number is? 
AB It was some document that he had in his 


pocket that he showed me. 


Q You mean Mr. Johnson? 
A Yes. 
Q Do you know whether it was a license, a 


driver's license or not, registration, vehicle registration, 


do you know? 
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A I wasn't henestly sure when he showed it 


to me whether that was a driver's license or just what 


it was. 
Q Do you remember what it looked like? 
A No, I don't remember. 
Q Did he tell you what it was? 
A He just pulled it out and snowed it to me. 
Q Was this at the scene of the accident? 
A Thatwas at Falmouth Hospital. 
Q Did he follow you? 
A He went in the same car, as I said before, 


holding my son. 


Q That is where you got most of this information? 
A Yes. 
Q Is this name of the insurance company, do 


you think that is what he told you his insurance company 
was, or do you know? 

A That was written on some paper that he 
showed me. 

Q The same paper that the number was on? 

A No, I would say no. 

When I asked, he produced one or two papers. 
Q You don't know what Black Sea and Baltic 


General Insurance Company, Ltd., means? 
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A No. 
I assume it's an insurance company. 
MR. KAPLOW: Off the record. 
(Off the record discussion.) 
Q Then there is another name, Security subag- 


A It was on some paper. Like an identifi- 


cation paper he had. 


Q Under that is Security Guarantee Insurance 
Company, Ltd. subagent, that was your information th 
were the insurance people on his automobile? 

A Right. . 

Q What is this written in pencil, 51 Duke 
Street, Kingston? 

A I got the address off -- these were the 
addresses of Security Guarantee that I secured ‘from 
phone books. 

Q 41 Duke Street, Kingston, and 24 Queen 
Street, Montego Bay? 

Yes. 

Q These notes were made some time in Jamaica 
but you are not sure just when? 

A Probably at the Falmouth Hospital, right. 

Q I see here, accident Tuesday, December 30, 


1969, 1:15 p.m. 
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A Yes. In other words, I knew after the 
accident I had to have some record of where it happened 
and the time. So I scribbled that down. 
Q Do you know what this date at the top means, 
December 11, 1969? 
A No. 
MR. KAPLOW: Is that the date of his insurance? 
THE WITNESS: That I don't know. 
Q Do you know whether there was a courthearing 
on this matter in Jamaica? 
MR. KAPLOW: Yes. There was some kind 


of a police hearing. 


Q Were you present? 

A No. 

Q This was after you left? 
A I would think so. 


MR. KAPLOW: Which may still be continuing 
for all we know. 

Q At the time you talked to Mr. Johnson about 
hiring his automobile, Mr. Metzger, were there other 
automobiles in the vicinity, in the area? 

A At the time what? 

Q At the time you hired Mr. Johnson and his 


car, were there other automobiles or vehicles in the 
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area? 

A There were: some, yes. His car was at 
the end. But there were parked cars there. There 
were private people. 

Q I believe you testified that he approached 


you, is that correct, Mr. Johnson? 


A Right. 
Q What did he say? 
A 


Well, he wanted to know where we wanted to 


go. When I told him -- 


Q Did he say he had a taxi for hire or some- 


thing like that? Do you remember what he said? 


A No, but he approached me to have him take 


me. He said, "My car is right here." 


Q Then you bargained over the price, is that 
correct? 

A Yes. 

Q 


Do you have the addresses of the Falmouth 


Hospital and the St. James Hospital? 


A I think it is sent to the town. 
Q What is the Falmouth Hospital? 
A Falmouth, Jamaica. 

Q What would St. James be? 

A 


Montege Bay, Jamaica. 
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MR. STUHLMAN: That is all. 


No, 31-2024280 pou 


Qualitied n New Yorw Coun'y - { 
Commission Expires Maren 30, 2: 
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RALPH METZGER, III, a plaintiff herein, 
having been duly sworn by the Notary Public, 
testified as follows: 
EXAMINATION BY 


MR. STUHLMAN: 


Q Your full name? 

A Ralph Metzger, III. 
Q Your home address? 
A 17 Vincent drive, Clifton, New York. 
Q Ralph, you are the son of Ralph Metzger, 

Jr.? 

A Yes. 
Q Your father who is in the room? 
A Yes. ‘ 
Q You were in an accident in Jamaica in 


December 1969 with your mother and father? 


A Yes. 

Q You went to a couple of hospitals down there? 
A Yes. 

Q And you went to General Passaic Hospital 


back up here? 
A Yes. 
Q Will you tell me what part of you was 


injured at the time of your accident, just tell me what 
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was hurt, were you were hurt? 


A 


Q 


Immediately afterwards? 

Yes. 

My arm. 

You are indicating your left arm? 


Yes, and my cheek, over my eyebrow. 


eye and also a stitch on my nose. 


A 
a result of 
Q 


A 


Q 


Speak up. 

And I also had some cuts on my head. 
In your head? 

Yes. 

Any other injuries? 

Immediately after the accident, no. 
the accident, yes. 

What were they? 


I had a urinary problem. 


82 


As 


Were you hurt at the time of the accident 


in your bouy? 


A 


Q 


A 


I wasn't able to turn on my side at night it hurt so 


I had many bruises. 


Where did you have brui.es? 


All over. I don't know exactly where. 


much, amithen I wasn't able to walk. 


Q 


Which side? 
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Both sides. I wasn't able to walk. 
For how long after the accident? 
I don't know exactly. Around a day. 
A day or so after the accident? 
A Yes. 
Q When did you first start having urinary 
problems? 
A Within a couple of weeks after the 
accident. 
Q Tell me what they were. 
A I wasn't able to go at all. 
Q For how long? 
A For a couple of days. I had gone to my 
doctor and he told me to go to this urologist. 
Q You went to a urologist whose name is what? 
A Dr. Fadil. 
Q The doctor who told you to go to him is 
Dr. DeBell? 
A Yes. 
Q What about Dr. Fadil, what treatment did 
he give you? 


A He looked at me and he told me and he 


directed me to go the hospital because he wanted to see 


what was the matter. He cystoscoped me and made some tests. 
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Q Did you go to the hospital for the cystoscope? 
A Yes. 

Q How many times were you in the hospital? 

A Two times with him and then Dr. DeBell with 


plastic surgery up here. 
Q You were in the hospital twice for -- 


once for plastic surgery and once for the urinary 


problem? 

PN Up here? 

Q I am talking about up here in the States 
now. 

A Yes. 

Q You were in two hospitals in Jamaica, I 


realize that. 

A Yes. 

Q Have you told me all of your scars, showed 
me all of your scars? 

A My head. 

Q Under your hair, which you are ]~ky to 
have, you have some scars, is that what you are saying? 
You have scars under your hair? 

A I don't know whether I have scars but 
immediately afterwards there were scabs. I don't know 


4f they are scars now. 
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Q Are those scars on your right wrist and arm, 
is that from the accident? 
A Yes. 
Q Were any bones broken? 
A No. 
Q What is the last time you saw a doctor 
about your urinary problem? 
A I think it was a couple of months ago, 
last month. 
Q r> you have any presen’ complaints or any~- 
think wrong at the present time? 
4 From this? 
Q Yes. 
Not really, no. 


Do you think you arc pretty well straightened 


A He has not discharged me. 
He has not? 


No. 


Q 
A 
Q But as far as you are concerned, do you 
an 


have y complaints, anything wrong with you? 
A Not that I could te l. 
Q Do you feel normal as far as that problem 


is concerned? 
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& . A Yes. 
3 Q Do you have any pain anywere from part 


4 of the accident that relates to it? 


A My skin is sensitive where my scars are. 


6 My nm specifically, if I bang it I feel it. 


ie 7 Q You are indicating your right arm and 
8 right wrist? 
9 A Yes. 
e 10 Q Anything els3? 
oe A No. 
12 Q How long were you out of school after this 
e 13 
accident? 
i4 A Around a month. 
a e Q About a month? 
16 A Yes. 
7 MR. STUHLMAN: That is all I have. 
@ 18 
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ADELE METZGER, a plaintiff herein , 
having been duly sworn by the Notary Public, 
testified as follows: 
EXAMINATION BY 


MR. STUHLMAN: 


Q Your full name? 

a Adele Metager. 

Q Your home address? 

A 17 Vincent Drive, Clifton, New Jersey. 

Q You are married to Ralph Metzger, Jr.? 

A Right. 

Q And your son is Ralph Metzger, Jr., is that 
correct? 

A Itt. 

Q Were you in Jamaica with your husband and 


child in December, 1969? 
A Yes. 
Q You were involved in an automobile accident 


down there? 


A Right. 

Q You went to Falmouth Hospital after the 
accident? 

A Yes. 

Q What were your injuries? 
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A I had a broken leg. 

Q Your right leg? 

A My right femur. 

Q Right. 

A And many bruises, the major injury being 


the broken leg. 


Q Were you treated at St. James Hospital after 
that? 

A My lec was encased in a cast. 

Q Where? 

A It was supposedly set down in St. James 


Hospital, Montego Bay. 


Q Yes? 

A But they encased it in a cast. 

Q Did you come up here with a cast? 

A I came up here with a cast that reached 


from the bottom of my foot completely up to the waist. 


I!was a vody cast completely of one piece. 


Q On the right side? 
A om the right side. 
Q You flew up with your husband and child, 


is that right? 
A Yes. 


Q Where did you go for treatmert when ‘vou 
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° 2 arrived here? 
> A Went directly to the Passaic General 
4 Hospital. 
vB 5 Q Did they remove the cast? 
6 A They X-rayed it first and ascertained that 
7 it had not beet set and it needed surgery. So they 
. g removed the cast and operated. And they inserted a plate 
g and nine pins to hold the bone together. 
10 Q Did they ever remove that plate or is that 
11 still in there? 
12 A It is still there. 
e 13 Q As far as you know? 
14 A Right, definitely. 
15 Q Were there any other treatments to any 
: 16 Other parts of your body at Passaic General? 
17 A No. 
* 18 Q Who was your treating physician there? 
19 A Dr. Marvin Rosenberg. 
20 Q Have you had any treatment at any other 
. 2;  hsopital or clinics since you came out of Passaic General? 
22 A No. 
Bor 23 Q Have you had any treatment by any doctors other 
24 than Dr. Rosenberg for your injuries? 
25 A No. 
# 
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Q Has Dr. Rosenherg treated you after you 


came out of the hospital? 


A Yes,I have not been discharged yet. 

Q About how long were you in the hospital? 
A Up here it was just short of five weeks. 
Q You arrived about the 6th of January, is 


that correct? 

A Right. 

Q When you got out of the hospital were you in 
a cast, another cast? 

A I was never in a cast after the operation. 
But I was unable to put any weight on my right leg 
at all. 

Q When did you first engage in weight bearing? 
I believe abuut the middle of March. 
Were you discharged then? 
I haven't been discharged yet. 
From the hospital, you were an inpatient? 
Y was there until February 8th, I believe. 


Asi ar. ts satient? 


Then you were discharged zis an outpatient? 


2-2? 5S Oo Ff 8B 


Yes. 


2) 


At that time could you bear weight on your 
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e - leg? 

3 A No. 

4 Q How did you get out, in a wheel chair? 
e 5 A I had a walker and I was able to step on 


6 my left leg and hop using a walker. 


* 7 Q How long did you use the walker? 
8 A Well -- 
9 Q When did you commence weight ‘“earing? 
ae 10 A I would say about the middle of March I started 
al being able to put some weight on the leg. It was many 
12 months afterwards before I could walk without the walker. 
° 13 I have had to use a cane since I stopped 
14 using the walker. 
® 15 Q Do you know when you stopped using the waike.? 
16 A I would judge some time toward the end of 
17 last summer. 
e 18 Q Last summer? 
19 A Yes. 
20 Q Have you been using the cane ever since? 
. 21 A Yes. I would say the beginning of July. 
22 ¥ remember I was using a cane in July. 
ais 23 Q Of 1970? 
24 A Beg pardon? 
25 Q Of 1970? 
ie 


26a 


24 


25 the cane? 


> » ££ 


A. Metzger 92 


Yes. 

Have youvsed a cane ever since? 
Yes. 

You use it all the time? 

I use it most of the time. 
Outside the house? 

Outside the house all the time. 
And in the house you sometimes go without it? 
Yes. 

What is your occupation? 

I am a housewife. 


Are you able to do your chores and 


your duties around the house or your pleasures or hobbies? 


2. 


Actually, I find I can't stand too long. 


Anything that required a lot of standing I am unable to 


do. The leg gets very tired. 


Q 


A 
Q 
A 


mo F, Oo 


Can you walk any distance? 

Not without the cane. 

How long can you walk with the cane? 
I don't do any hiking. 

Do you shop? 

Yes, I walk around in the stores. 


You can do your normal activities with 
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A Yes, but I find that I don't go around 
the stores and do the shopping as I used to because 


I find I get too tired. Just find that walking is 


difficult. 
Q Have you hired any help since your accident? 
A Well, I have a woman that comes in the 


house. I have had problems with help as I suppose 


everybody has. 


Q Did you have any help before the accident? 
A Yes. 

Q How often? 

A Theoretically, you know, she is supposed 


to come in maybe twice a week but you never know. 

Q What about after your accident? 

A I needed much more help and couldn't get 
ph ee I had people, I had someone coming in when I 


could get them. 


Q How often after the accident did you have 


people coming in to help? 


A Well, when I could get them, about twice 

a week. 
Q Do you have someone now about twice a week? 
A Yes. 


Might I say, things didn't get done when 
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they didn't come in because I didn't do anything fer 


months after. I was unable to do anything. If they 


didn't come in, it would sit. 
Q Can you tell me the cost of having somebody 
more frequently because of your injury as compared to 


the cost of having somebody prior to your injury twice 


a week? 
In other words, is there a monetary difference? 
A Yes. 
Q Por a period of time, may I ask you, did rou 


have someone in more often after your accident? 

A I couldn't -- this was a bad time during 
the winter and I couldn't get anyone to come in more 
often. But I have raised the woman who used to work 
for me, I doubled her salary in order to make it more 
agreeable to her to come in. 

Q Is she the same woman that you used prior 


to your accident? 


A Yes. 

Q What is hey name? 

A Anna Grasky. 

Q Do you know where she lives? 
A In Brooklyn. 


Le) 


When did you double her salary? 
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A Maybe in February of '70. I would say about 
February of ‘70. 
Q She has been working for you previously and 


since your injury? 


A Right. 

Q Mostly? 

A Yes. 

9 More than anyone else, is that right? 
A Yes, delinitely. 

Q What is your address again? 

A 17 Vincent Drive, Clifton. 

Q Clifton? 

x Yes. 

Q Does this woman come from Brooklyn. 
A Yes,we lived in Brooklyn at one time. She 


worked for me there. That is how she haolpened to come 


out. 
Q How 1ong have you lived in Clifton? 
A 7% will be 10 years in September. 
Q For how long a period did any women come 


more often that twice a week, can you estimate that? 
a After the accident, my husband was unable 
to get anyone <0 come in. My mother ame in to do 


what she could and she tripped over a doorsill and 
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KO 
she fractured her nose. She was not good to the family. 


And friends and neighbors and whoever would chip in. 

Q When Anna Grasky, when did she come back? 

A She was sick for part of this period and 
for part of the time didn't come. 

Q When did she come back, when was she better, 


do you remember, last spring some time? 


A She did come in the spring when she was 
able to. 
Q Do you have any present complaints? I am 


sure you do. I want to know what they are. 


A In reference to my leg? 
Q Yes. 
B Just recently I have started developing 


more pain that I ever had because it seems the nerves 


Oy poe) 4 " 


which were severed had in one area, picking around the 
incision, have started to grow together. I have been 
experiencing more pain. In my hip and femur, both. 
A lump has developed, in the leg and -- 

Q Where? 

A In the femur and we suspected that possibly 
the pins were working loose which I understand can 
happen. 


But after X-rays, the doctor found there 
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were no -~ the pins were not loosening and the lump 
doesn't appear to be on the bone but exactly what it is, 
he had not decided. 

Q Do vou have any other complaint related 


to the accident? 


A No, it's just walking I find difficult. 

Q Are you walking better than you were a year 
ago? 

A Positively, positively. 

Q Are you improving, do you feel? 

A I have reached the point where I don't 


know. Up until fairly recently I would say there 
was always improvement. But I don't know if I reached 
the plateau or things are going so slowly T don't 
see the difference. 
MR, STUHLMAN: O*z the record. 
(Off the record discussion.) 
Q De you know of the fact or the situation 


concerning hiring of the automobile in which you were 


injured? 
A Beg pardon? 
Q Do you knew anything of the fact concerning 


the hiring of the car or did your husband do it, the 


car in which you were injured? 
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I was with him. I overheard the conversation. 


I was with him at the time that he hired the car. 


Q 


at the time? 


A 


Q 


A 


Q 


Was there anyone from Italian Lines there 


At the moment we hired the car? 
Yes. 
Not that I know of. 


Did this man approach him, the driver of the 


ar approach your husband? 


A 


Q 


A 


Yes, he did. 
Do you remember what he. said? 


He asked if we were interested in a cab and 


were we interested in going and they made a deal as to 


price. 


Q 


Do you recall at the time being aware of any 


markings or distinguishing features of any kind as 


between what might have been private cars? 


A 

Q 
different? 

A 
know them. 


Q 


No. 


You have no recollection of seeing arlything 


No. They are not taxicabs in the form we 


Did you see any taxicabs? 


MR. KAPLOW: I vill object to your interrupting 
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the witness’ answer. 


‘R. STUHLMAN: I don't mean to interrupt. 
Q Continue. 
A I forgot what I was saying. 
Q At the time, did you see anything that 


woulda make any of the vehicles in the area look like 
a taxi or public car for hire? 
A ro, there were many cars parked on the street. 
I wasn't aware which were cabs or which were private cars. 
I know what I started to say before. The 
taxis don't look like taxis with lights on them or any 
sort of writing on the coor as we often see the cabs 
around here. We would know it was a taxicab from the 
way it's painte“. 
They are just painted the color of any car 


can be painted. 


Q The car you hired was one of those? 
A Yes, it was looking like a private car. 
Q How often nave you been treated by Dr. 


Rosenberg in the last year, what is the frequency? 
A Six months. I had an appointment in 

February but 7 “ad te go back. I was due for a six 

month's appointment at this point. But I had to go 


back because of this lump and pain that I have. 
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Q When did you go back? 

A I guess about two weeks ago. It was in 
April. It was a Thursday. It was the last Thursday 
of April, about two weeks ago, almost three weeks ago, 
I guess. 

But it had varied. First I was coming to him 

every month and then the appointments have been a little 


longer each time. 


Q Have you ever previously injured your 
right leg? 

A No. 

Q Have you injured it since you got off the 
ship? 

A In the accident it was injured. 

Q Have you injured it since tne taxi accident 


or since the accident in Jamaica? 

A No. | 

Q You have told me all of the doctors and 
hospitals that you have attended after you left Jamaica? 

A Right. 

Q And you went to Falmouth and St. James 
Hospitals in Jamaica? 

A Right. 


Q Can rf have your Social Security number, can 
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I have that? 


A £25-22-7549, 


MR. STUHLMAN: That is all I have. 


MR. KAPLOW: No question. 
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